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P R O C E E D I N G S
(In court with jury present.)


THOMAS RYAN, Sworn


DIRECT EXAMINATION

BY MR. MIGUEL:
Q
Please state your name.

A
Thomas Moore Ryan.

Q
And where do you live?

A
Marblehead, Mass.

Q
Are you currently employed?

A
Yes.

Q
By whom?

A
I'm a vice president with National Liability and Fire Insurance Company.

Q
Do you hold any other designations or job titles right now?

A
Yes.

Q
What are they?

A
I am a vice president of National Indemnity Company.  I am the president of the New England Division of Resolute Management, Inc.  I am a vice president of National Indemnity Company of Mid-American, and a vice president of National Fire and Marine Insurance Company.

Q
Do you hold any titles with the Berkshire Hathaway Group of Insurance Companies?

A
The Berkshire Hathaway Group of Insurance Companies is a trade name, but I'm a vice president of that trade name, if you will.

Q
And that's owned by Berkshire Hathaway; is that right?

A
It's a trade name.  It's not an entity that's owned or not owned, but it is part of the Berkshire Hathaway, Inc.

Q
And do you know whether the financial reports of the Berkshire Hathaway Insurance Companies are publicized and put in the public filings that are made by the Berkshire Hathaway Company when they submit documents to the SEC?

A
I'm unaware of any company called or any company called Berkshire Hathaway Companies.  Most people know Berkshire Hathaway because of Berkshire Hathaway, Inc.

Q
Do you know whether the financials of the Berkshire Hathaway Insurance Companies are expressed in Berkshire Hathaway, Inc.'s annual reports?

A
I believe so.

Q
Have you seen any of the annual reports of Berkshire Hathaway, Inc.?

A
I occasionally read Mr. Buffet, who is the chairman of Berkshire Hathaway, Inc.  I occasionally, like millions of people, read his annual letter to the shareholders.

Q
And when was the last time you did that?  What year?

A
I probably read 2008's.

Q
Do you know whether in each of 2006, 2007, and 2008, Mr. Buffet has specified the performance of the Berkshire Hathaway Insurance Companies in his letter to shareholders?

A
No, not without looking at it.

Q
Who handles the day-to-day work on the accounts of the policyholder for which company for Celanese right now?

A
I'm sorry.  I don't think I understood that, Michael.  One more time.

Q
You said you were the president of Resolute Management New England Division?

A
Yes.

Q
Is Resolute Management New England Division the company that is currently responsible for the day-to-day handling for claims asserted against Commercial Union policies by Celanese?

A
Yes.

Q
And is there an agreement of some sort that gives Resolute that right between Commercial Union and Resolute?

A
It's actually a series of agreements. 

Q
Well, Resolute's name isn't on the policy anywhere, right?

A
Correct.

Q
And Resolute doesn't issue insurance to Celanese or anybody else, do they?

A
Correct.

Q
So there are agreements in place that confer authority upon Resolute to handle claims for Commercial Union; is that right?

A
Yes.

Q
And Commercial Union isn't the only company that Resolute does this for, is it?

A
No, we handle claims on behalf of several companies, several insurance companies.

Q
In fact, one of them -- you were in the courtroom during the openings that were given by both parties; were you not?

A
Yes, I was.

Q
And you saw that there was an insurance company named Kemper or Amico.  You saw that, right?

A
American Motorist Insurance Company called Amico; and yes, we handle certain claims on Amico's behalf.

Q
In fact, Resolute handles the claims of Celanese against Amico; did it not?

A
Yes.  I don't exactly know when Celanese bought back the Amico policy and whether that was before Resolute New England Division came into existence or not.

Q
Well, you do know, don't you, that American Motorist or Amico was a defendant in this case for the exact same reason that Celanese was when the case was originally brought, don't you?

A
I think you meant Commercial Union, but, yes.

Q
When did you start with what is now known as Resolute Management?

A
We formed a New England Division of Resolute Management in January 1, 2007, I believe.  It might have been slightly before that.

Q
What did you do before that?

A
Before that, I held my other titles, that is, vice president of National Indemnity Company, vice president of National Indemnity Company of Bank America, et cetera.

Q
Did you hold any titles with Ken Randall America prior to 2002?

A
No.

Q
What about Cavell America?

A
No.

Q
Who handled the claims that were submitted under the Commercial Union policies prior to January 1, 2007?

A
Well, if I may, OneBeacon has a third-party administration agreement with a company called National Indemnity Company, where OneBeacon contracts with National Indemnity Company to service the OneBeacon claims, or claims brought by policyholders against certain OneBeacon policies. 



That agreement between OneBeacon and National Indemnity Company allows National Indemnity Company to subdelegate the day-to-day handling to other companies.  And National Indemnity Company subdelegated the day-to-day handling to Ken Randall America, Inc. in 2001.

Q
Is National Indemnity a reinsurer of these Commercial Union policies issued to Celanese?

A
It is one of the reinsurers of OneBeacon, yes.

Q
So the reinsurer is directing a third party to handle the claims?  Is that how I understand what you just said?

A
No, not exactly.  These policies were sold in the sixties, as Mr. Miguel pointed out in his opening, from about 1965 to 1972, by a company called Commercial Union.



Commercial Union, in turn, reinsured its obligations under those policies to different reinsurance companies.  And in fact, in this instance, slightly unusual, Celanese is a reinsurer of Commercial Union under certain of those policies.  So if Commercial Union pays Celanese ten dollars, Commercial Union then gets to bill Celanese as its reinsurer, or Celanese subsidiary, for a portion of that ten dollars it actually spent.  



So if it pays money to Celanese, it then turns around and becomes a policyholder of Celanese along with a number of other reinsurance companies.  All right?  That's how the policies were designed. 



In 2001, March of 2001, actually right before the photo resist contract was entered into by Commercial Union, Commercial Union then bought a reinsurance cover from National Indemnity Company, so that if Celanese doesn't reimburse Commercial Union for Commercial Union's payments to Celanese, National Indemnity Company picks up that difference.

Q
Are you an employee of OneBeacon?

A
No.

Q
Have you ever been an employee of OneBeacon?

A
No.

Q
But it's you and your company's position that by contract you have the authority to make decisions and bind on coverage issues, OneBeacon, under the policies issued by Celanese?

A
OneBeacon has hired National Indemnity Company to service its claims.  Part and parcel of that is asserting a coverage position, yes.

Q
Mr. Ryan, you are a lawyer by training?

A
Yes.

Q
These prior -- you mentioned 2001.  When did you start with National Indemnity?

A
November 5, 2001.

Q
What was your position when you first started with National Indemnity?

A
Vice president of National Indemnity.

Q
What did you do?

A
I oversaw the handling of OneBeacon environmental claims, which environmental is asbestos claims, chemical claims, claims we're dealing with here, pollution claims.  I also oversaw the handling of claims brought on behalf or against policies sold by a number of different companies:  Stonewall Insurance Company, Uniguard Insurance Company, Kemper -- well, not Kemper in '01.  We didn't pick that up until the beginning part of '02.  So those three.

Q
And did you know when you took over that Celanese had asserted claims under Commercial Union policies?

A
I don't think I knew that immediately, no.

Q
When did you first become aware of the fact that Celanese had already asserted claims under Commercial Union policies?

A
Spring of 2002.

Q
Now, did you supervise anybody in your position of National Indemnity in 2001?

A
Yes.

Q
How many people?

A
Well, I think there were probably twenty-five people that were then employed by Commercial Union, or, as it was then known, OneBeacon.  And then there were probably another twenty or twenty-five with those other insurance companies that I mentioned.  Forty, forty-five.

Q
Was Gene Waymon one of them?

A
Yes.

Q
And he was a direct report to you?

A
In November 2001?

Q
Yes.

A
No.

Q
And who did Mr. Waymon report to in 2001?

A
I believe it was a gentleman named Bruce Perkins.

Q
And were there certain limitations of authority in terms of how much a person in Mr. Waymon's position could authorize payment, or did you have to go up the chain to get higher authority for larger amounts?  Do you remember?

A
In November 2001?

Q
Yes.

A
There were certainly limitations.  I don't remember the exact dollar amounts, but I suspect there were.

Q
So, for example, if there was a check for a hundred dollars, Mr. Waymon might have authority to sign that, but if it went over a hundred, he might have to seek the manager, something like that?  I'm just making up a number.

A
Yeah, obviously you're making up the number.  I think that's right.

Q
Do you remember what the numbers of authority were at that time?

A
No.

Q
Was there a certain number over which you had to authorize the payment of any checks?

A
Not in 2001, no.

Q
And did that change over time?

A
Yes.

Q
When?

A
Somewhere in about February, March 2002, we started to implement authority levels, meaning how much people could pay, certain people within the structure of the organization.

Q
And if I understand you correctly, you remember your first personal involvement in the Celanese account being in the middle of 2002; is that right?

A
I was going to say in the spring of 2002.

Q
Okay.  How did you become aware of the account in the spring of 2002?

A
Mr. Robert Burns brought it to my attention.

Q
And who's Mr. Burns?

A
I'm going to retract a little bit.  I was part of the delegation when we took all the claims, all the policyholders, Celanese and Gillette and Union Carbide and, you know, list of company after company.  And I was the one who said, okay, Mr. Burns will handle Celanese, Waymon will handle Union Carbide, Mr. X will handle Gillette.  So to the extent I knew Celanese then, when I did that division, I knew about Celanese.

Q
And that division was some time after you started in November of --

A
Yes.  It was one of the first things that I did.

Q
And do you remember in doing that who was in charge of the Celanese account at the time?

A
Mr. Waymon was in charge.

Q
And did you, in early 2002, take that account away from Mr. Waymon and assign it to Mr. Burns?

A
Really just a division of responsibilities.  I thought it was a good fit for Bob.

Q
Do you know whether at that time you knew that there was an agreement that had been signed three years earlier with respect to paying less than a hundred percent under the policy?

A
I know that I didn't when I assigned it.

Q
But you came to become aware of that later, right?

A
Yes, I did.

Q
And you knew that Celanese had been sued prior to your coming to National Indemnity and taking over the claims, correct?

A
No.  I didn't know that Celanese had been sued prior to my current position.

Q
No.  When you were in that position, you knew that there had previously been suits against Celanese for which coverage claims were pending, right?

A
Sure.  That's why it was open claim.

Q
You didn't have anything to do with the negotiation of the 1998 agreement, did you?

 
A
No, I did not.

Q
Do you know whether Commercial Union or Ken Randall America, or whoever it was that was handling the day-to-day aspects of the claim, had received and paid every single payment for the first three years of the term of the defense agreement for the one-sixth share when you took over?

A
No, that's not my understanding. 

Q
What's your understanding?

A
The way Celanese came to me was in March 2002, Kemper had hired National Indemnity Company of Mid-America, which is an affiliate of National Indemnity, to handle its environmental claim, and they shifted the files from the Chicago area to Boston.  It was assigned to Mr. Burns.  He came to me in some time in March to June, somewhere in that time frame of 2002, and said, "Look, we owe them, we owe Celanese, Kemper owes Celanese, OneBeacon owes Celanese money for asbestos claims and chemical claims and they're overdue and Celanese wants its money.

Q
And do you understood that these were claims being asserted under historic Commercial Union insurance policies, right?

A
Yes.

Q
And part of what you do and what the group that you supervise does on a regular basis is look at claims and analyze policies and make a determination of whether a claim is covered or potentially covered for the duty to defend; is that right?

A
That's a lot of what we do.

Q
Sir, I put a binder on your side just so that we don't have to go through a big list of exhibits.  I'd like you to open up the first document, which has been identified and admitted as Exhibit 1.  



Can you take a look at that document and tell the jury whether you recognize it?

A
It's many pages.  It appears to be an insurance policy sold by Commercial Union Insurance Company of New York to Celanese Corporation of America, effective 6/1/65 to 6/1/68.  It's, as I say, many pages.  I haven't really read it, but that's what it appears to be.

Q
Have you seen that document before today?

A
I probably have, but I couldn't tell you specifically.

Q
Do you know that to be one of the policies under which Celanese was making claim to Commercial Union/OneBeacon for coverage of its long tail asbestos and chemical and photo resist cases?

A
Well, when I joined, the '98 Asbestos Agreement was in place, so it seemed to me they were making claims under that agreement.  But certainly the policy was in effect then.

Q
Well, the policy would be in effect today if there was a claim that met all the conditions of coverage, wouldn't it?

A
Oh, I guess.  Absolutely.

Q
Do you see on the first page it has something that was touched on a few minutes ago called "Limits of Liability."  Do you see that, sir?

A
I do.

Q
Can you tell the jury your understanding of the nature of the claims that are being asserted against Celanese?

A
Well, there are many different types of claims that are being asserted against Celanese.  First and foremost, Celanese had asbestos, which is a known carcinogen, in its claims, mostly in Texas.  And that people that Celanese invited on to their property were exposed to asbestos fibers and either allegedly or in actuality developed illnesses, which is cancer from exposure to that asbestos.



Celanese is a chemical-producing company.  That's what it does.  And so it made various chemicals that caused cancer.  And so Celanese's claim -- people are claiming that they have developed cancer because of Celanese's product.  Celanese has a particular type of chemical that cause birth defects, unfortunately, and people are claiming that Celanese caused birth defects in their children, as well as cancers and all other kinds of things.  Those would be what I'll call photo resist claims.  Those are the ones that are at issue in this lawsuit.  There have been, as you know, numerous other claims asserted by Celanese.

Q
And those claims, you're talking about what the allegations were.  You're not aware of anybody ever proving that the Celanese product caused birth defects, are you?

A
Well, I know that Celanese has paid millions of dollars in settlements of those claims.  It's something that I heard in your opening that I was surprised that you said, because Celanese has paid, has settled these claims and has paid millions upon millions of dollars to these injured people.

Q
Upon what do you base that?

A
The information you sent me, that they have in fact paid indemnity dollars.  That was obviously, as you know, Michael, one of our big disputes.  But you sent me information shortly after we first met.

Q
Now, one of the types of claims that you just mentioned, the first one I think you said it was claimants that were invited on to property and claimed that they had alleged exposure.  Remember saying that?

A
Yes.

Q
Could those claims or should those claims properly be characterized as premises claims?

A
I do.

Q
And a premises claim, like you said, is one where it involves a third party alleging exposure injury from coming to the premises the insured, right?

A
Generally speaking, I'll agree with that, yes.

Q
Are there aggregate limits of any kind to this policy before you with respect to the premises claims?

A
Well, there are aggregate limit.  And just so everything understands, an aggregate is, in insurance parlance, when you take multiple things and combine them.  You aggregate them, okay?  



So there are aggregate limits in this policy that apply to the, I think it's the Product Hazard Completed Operations, but I haven't studied it, Michael.

Q
Has Resolute or Commercial Union up to this point ever taken the position that aggregate limits in any of the Commercial Union policies apply to premises claims?

A
No.

Q
So when you hear about -- there's an aggregate limit that doesn't apply to premises claims, right?

A
I believe that's correct, yes, Michael.

Q
Now, have you in your short time looking at this in your experience with the form -- this is a form, by the way, right, that you're looking at?

A
It appears to be partially a form.  I did notice there are a number of endorsements to a policy.  And the way things tend to work is there's a form, and then a company sophisticated like Celanese has particular insurance needs so they'll do various endorsements, which tend to be handwritten and negotiated between the parties. 

Q
This isn't the first time you've been asked to look at a Commercial Union form from the mid-1960s, is it?

A
No.

Q
You have some familiarity with the form itself?

A
Unfortunately, Michael, there are many forms, depending on the risk.  But I've seen a lot of them.  Have I studied all of them?  I don't think I'm that good.

Q
Well, Mr. Ryan, do you know whether this is a primary insurance policy?

A
I don't mean to quibble, but are you missing the first page of the second page of what I think would be the form?

Q
It's entirely possible.



MR. MIGUEL:  Your Honor, may I?

Q
I'm just going to hand you one that's not in your binder, but it does have the pages.  If you look at the third page, would you tell the jury whether this policy has a supplemental duty to defend language in it?

A
It has a provision called "Defense Settlement Supplementary Payments," yes.

Q
And the amounts that are paid in defending a case do not erode the limits of liability under a policy such as this unless otherwise provided, do they?

A
Usually not.

Q
So it is not atypical in your practice that a policy that's as old as this will have modest limits of liability, like a hundred thousand dollars, but defense costs could exceed that greatly, couldn't they?

A
I don't know about the norm, but it certainly happens, yes.

Q
In your experience, that's happened before, hasn't it?

A
Absolutely.

Q
More than once.

A
You bet.

Q
Now, as you read this policy before you and based on your experience in running this claims management company, is there any limitation on the amount that would be paid in defense costs if all the other conditions of the policy are otherwise met?  Meaning that the claim has been asserted that alleges coverage even if the claim is groundless, false or fraudulent?

A
Certainly it says we defend.  And here again, I hadn't studied it.  But Michael's right.  This is not unusual.  The policy would respond whether the claim was fraudulent or whatnot.  And there is no cap on the amount of defense cost this policy could be obligated to pay.

Q
Is there anything in that document that states that the insurer is entitled to pay less than a hundred percent of any claim that otherwise meets the definition of the supplementary defense obligation?

A
As you know, Michael, that question has been answered by numerous courts across the country and with differing results.  So my answer is, yes, it does require that the occurrence, which is the event that starts the whole ball rolling, you have to have an occurrence, is -- and the definition of occurrence is during the policy period.  


So if you have an exposure in policy one, policy year one, and you have an exposure in policy year two, the occurrence transcended both policies,  are both years obligated to defend?  Many courts say yes.  In fact, that exact argument was argued before the Supreme Judicial Court last week, here in Massachusetts.

Q
My question, sir, is whether the policy before you enables the insurance company to limit its defense obligation if there are other insurers with co-existent obligations?

A
Well, here again, the policy does have another insurance provision which states, and I'll quote it, other insurance.



(Reading):  "If the insured, Celanese, has other valid and collectable insurance inuring to the benefit of the insured against a loss covered by this policy, the insurance afforded by this policy shall be in excess of such other valid and collectible insurance."



Courts have interpreted this language to say that in situations where the occurrence transcends multiple years, that the insurance policies are only responsible for a portion of that.  I can say quite honestly that that is not the law in the Commonwealth of Massachusetts today.

Q
Do you know whether there's other valid and collectible insurance available to Celanese right now for the losses that are being asked to be paid under the Commercial Union policy?

A
I don't know.  I certainly know that there was.

Q
Well, you have subrogation rights under this policy, right?

A
Is that another provision you want me to look at?

Q
Do you know whether the form allows you, once you've paid, to go after other people that you think might be responsible for what you had to pay up?

A
It had a subrogation provision, yes.

Q
And has Resolute or OneBeacon gone after any other insurance company or third party for any of the amounts that is paid to date to Celanese?

A
No.  Under the 1998 Agreement, we promised Celanese we wouldn't do that and we've honored that promise.

Q
Let's talk about that agreement for a minute.  Your position today is that that agreement is still in effect, correct?

A
It is my position today that Commercial Union believes it's still in effect and that Celanese still believes it's still in effect.

Q
Have you through the course of this litigation seen any of the documents that have been signed under oath and presented to the court on behalf of Resolute Management?

A
I've seen some things.  Not all things.  I saw your blowup.

Q
Would it surprise you, sir, to know that Commercial Union, or OneBeacon's and Resolute's corporate designee testified under oath that that agreement had terminated in 2001?

A
It would surprise me.  I would think that that's a misunderstanding if that's what he said.  Or maybe it's just wrong.  We had operated under this agreement until very recently, the end of '08.  We have paid under this agreement and we have not filed subrogation against other carriers because the agreement prohibits us from doing it.

Q
Would it surprise you that on no list that  four occasions, verified discovery responses were signed under oath stating that the coverage in place agreement terminated in 2001?

A
It would surprise me if that is the termination.  It wouldn't surprise me if, in fact, we were talking about the initial term has expired, because under the agreement wording, the initial term has expired.



But the reason the party used the word "initial" to talk about the term was because there was going to be a subsequent term.  The initial term has expired.  I think it was three years, but I don't, unless you tell me it's in here, I don't have it.

Q
Have you seen any written extension of that agreement?

A
Sure.  Every time Celanese submits a new Exhibit C to us, that's a written document that you give to us indicating that, "Look, we want these claims covered that are on this Exhibit C.  We want you to pay for them."

Q
Does Exhibit C say the term shall extend past March 2001?

A
No.  I think the agreement says that the term will extend if Exhibit C's are submitted.  And as you know, Michael, Exhibit C's have been submitted I think as recently as the fall of 2008.

Q
And have any of those Exhibit C's after the year 1999 been signed by Celanese?

A
I don't believe so, but I don't know for sure.

Q
Do you know if any of those Exhibit C's after 1999 have been signed by Resolute, Ken Randall America, Cavell or OneBeacon?

A
I'm almost positive they have.

Q
If you could turn in your binder to the next document, Exhibit 5, which is the Defense Cost Sharing Agreement that we just started talking about?

A
Yes.

Q
Do you know who prepared that document?

A
Who actually typed it?

Q
Yeah, who typed it.

A
I don't know.

Q
Do you know who Howard Tolan is?

A
I believe Mr. Tolan at least was a lawyer in Chicago.

Q
Do you know if he was with the firm Rivken Radler?

A
I do know that, and I don't know why, but I do know that.

Q
Do you know whether Mr. Tolan at Mr. Waymon's request prepared the first draft of this document?

A
I don't know.

Q
You weren't any part of that; you weren't part of the company at that point, right?

A
The document quite clearly states that this constitutes the entire understanding between the parties and replaces, cancels and supercedes any and all letters, communications, prior agreements, understandings, or undertakings of the parties, including any prior position of the parties the parties may have asserted with respect to a particular claim.



So I know that this is called -- that's an integration clause.  It's an integrated document.  This is it.  So I really didn't get into who typed the first draft, who typed the second draft.  Inconsequential to me.

Q
You didn't care, but when you got there it was in place, right?

A
Exactly.

Q
And was it your understanding that before that was entered into, that someone handling the claim for Commercial Union had made the determination the Celanese's bodily injury suits raised the possibility of coverage under the Commercial Union's policies?



MR. O'CONNOR:  Objection. 



THE COURT:  Sustained. 

(By Mr. Miguel)

Q
Do you know whether a determination had been made at the time you got there as to whether the Commercial Union policies responded with a duty to defend the lawsuits that were being brought against Celanese?

A
Well, here again, the agreement says that Celanese alleges that.  

Q
I'm not asking about the agreement.  I'm asking you did you know, when you took over the handling or at least supervising the people handling this case, whether a determination had been made as to whether a potential for coverage under the Commercial Union policies existed for the asbestos claims?

A
I presumed it.

Q
You presumed that it did.

A
I presumed someone had thought that it did.  That's why the parties entered into this agreement.

Q
If you didn't, it would be defending them, right?



MR. O'CONNOR:  Objection. 

A
I don't know.



THE COURT:  Sustained. 

(By Mr. Miguel)

Q
So under the COMMERCIAL UNION policies, checks were going to Celanese, at least sporadically, to pay for their defense costs under this agreement.  Is that fair?

A
When I got there, it was the initial concern, after the slicing, was that checks weren't going.  That's what we've got to fix.

Q
But you know that the checks had gone in the past?

A
I didn't know that then.  It was much, much later that we did a forensic accounting, if you will, to find out what's been paid and not been paid and what was it paid for, because that's very important as to the limits.

Q
And you know, sir, don't you, that under this agreement the amounts that were to be paid by OneBeacon was only one-sixth of the total, right?

A
Yes.

Q
And do you also know that Celanese was agreeing to take a one-sixth share along with each of its other insurers?

A
Yes, that's my understanding. 

Q
Was that out of the ordinary?

A
No.  I wouldn't say it's out of the ordinary, but it was certainly the parties got things that they wanted out of this agreement.  I mean, first and foremost, Celanese got control of the defense.  They got to hire the counsel, the lawyers that they liked.  And they got to tell those lawyers how to do something.  That's really -- that, I think, is really what Celanese wanted out of the deal.



Because, as you mentioned in your opening, an insurance policy is a two-way street.  And one of the two ways is that if I'm an insurance company defending -- for example, you get in a car accident, you then tender to your insurance company, the insurance company appoints the lawyer and says so and so will represent you.  All right?  Celanese didn't want that.  Celanese wanted its lawyers to defend them.  



And that's one of the benefits they got out of the agreement.  Obviously, one of the benefits that OneBeacon got out of the agreement is it was paying one-sixth.

Q
Instead of a hundred percent, right?

A
Well, certainly in 1998, the hundred percent, like I said, the different states hold different things.  I mean, these policies were sold in New York.  



If New York were governing, all right, New York says each carrier picks up an equal share.  So Commercial Union would pay one-fifth, Kemper would pay one-fifth, National Union would pay one-fifth.  I'm missing one.  Northwest National would pay one-fifth.  So we're actually paying a little bit more.  But there are other states, including the Commonwealth, which says we pay a hundred percent.  So it was a negotiated resolution.  It says so right in the agreement. 

Q
It was a good deal for Commercial Union, but you got some things that you usually get to do you didn't get to do because of the agreement in terms of oversight and control of counsel, correct?

A
We didn't get to control what we normally would have controlled, correct.

Q
And so part of the consideration on the other side was that you were giving up some of this control for the right to pay a sixth instead of a much larger share, right?

A
Possibly a much larger share, and obviously that's what Commercial Union thought this was a reasonable thing to do and so did Celanese, and so they did it.

Q
Sir, in paragraph 3 of that document -- let me ask you a question.  Are you familiar with this document?  Have you looked at it before today?

A
Sure.

Q
And when was the last time you went through it?

A
The last time?  

Q
Yes.

A
Last night.

Q
Would you look at paragraph 3?

A
Sure.



THE COURT:  Could I see counsel briefly?

SIDEBAR CONFERENCE:



THE COURT:  Do the jurors have this document?  Do they have a binder?



MR. MIGUEL:  I'm going to give them binders tomorrow morning.



THE COURT:  It's just a timing issue?



MR. MIGUEL:  Yes.



THE COURT:  Okay.



MR. MIGUEL:  We're going to do what we can to make sure that they have them.



MR. O'CONNOR:  We'll talk this afternoon about it.



THE COURT:  Okay.  Fine.  I'll tell them.

END OF SIDEBAR CONFERENCE.


THE COURT:  Ladies and gentlemen, I wanted to confirm you will be, as I think was mentioned, receiving a binder with documents that are being discussed.  We're going more quickly than we had anticipated.  Those are not ready for you, but you'll have those probably first thing in the morning.



Go ahead, Mr. Miguel.



MR. MIGUEL:  Thank you, your Honor. 

(By Mr. Miguel)

Q
Do you see paragraph 3 talks about adding claims by Exhibit C, correct?

A
That's a good paraphrase.

Q
And do you see where it says, "Exhibit C.  Claims may be added by having the parties countersign the bottom fo Exhibit C."  Do you see that?

A
It says, "The parties agree that new" -- which is in quotation marks for some reason, I don't know why -- "or pending claims, which have been recently noticed, may become subject to this agreement by addendum, which will become Exhibit C.



"Upon neutral consent of the parties, additional claims may be added to Exhibit C by having the parties countersign the bottom of Exhibit C each time a new claim is agreed to be governed by the terms of this agreement."

Q
And again, are you aware of any document entitled "Exhibit C" that is countersigned at the bottom by both parties existing after 1999?

A
I'm not.

Q
Could you turn the page and look at paragraph 7 for a minute, please.

A
Yes.

Q
The first sentence says, "The initial term of this agreement would be for a period of three years beginning on the effective date of the agreement."



Do you see that?

A
I do.

Q
That's what you were referring to earlier when you said the word "initial" was in there?

A
The initial term, yes, the phrase.

Q
If you would turn the page and look at the last sentence of paragraph 8.

A
I'm sorry.  Paragraph 7 or paragraph --

Q
Paragraph 7, right before paragraph 8.

A
Okay.

Q
It says, "This agreement may be amended, supplemented or nullified only by a writing signed on behalf of one of the representatives identified above."



Did I read that right?

A
No.  Signed by or on behalf, but I got the gist of it.

Q
Do you know of any document signed by either or both parties amending, supplementing, or nullifying any part of this document?

A
No.

Q
Take a look at paragraph 9 on the next page.  Isn't it true that the parties reserved their rights under the policies with respect to the claims under the policies as identified in this paragraph?



MR. O'CONNOR:  Objection, your Honor. 



THE COURT:  What's your objection in a word or two, if you can.



MR. O'CONNOR:  Your Honor has already ruled on this issue of what this means.



THE COURT:  Let's discuss this, please.

SIDEBAR CONFERENCE:


MR. O'CONNOR:  I guess that means relevance, your Honor. 



THE COURT:  Can you repeat the question that's pending?  The parties have preserved their rights as to -- 



MR. MIGUEL:  The paragraph discusses the fact that the parties have reserved their rights under the policy.  I'm merely asking it to set up a question about whether he understood that the agreement did not affect, otherwise affect, the rights and obligations of the parties --



THE COURT:  I think my ruling -- you obviously have my ruling in mind.  And if you ask any question that appears to me to assume or convey to the jury that the contract is to be interpreted other than I have interpreted it, I will sustain an objection to that question.  I don't think that's an objectionable question. 

END OF SIDEBAR CONFERENCE.
A
Could I ask you to repeat the question?  I'm sorry.

Q
You can ask.  I don't if I will be able to, but I'll do my best.



Did you understand in reading paragraph 9 that the parties were reserving their rights under the policies?

A
I'm not sure it uses that phrase.  It says that it is understood and agreed that nothing herein shall be construed as a waiver, estoppel or invalidation of any position that the parties have taken or may take in the future with respect to any coverage claims or defenses.



It goes on to talk about how Commercial Union denies an obligation to indemnify.  It then goes on to say that this agreement is a compromise with respect to Celanese defense costs for claims identified in B and C, and has no effect on indemnity.

Q
Mr. Ryan, I should have been more clear.  If you could look at the last sentence that begins three lines above the end of the paragraph that starts with, "Commercial Union expressly ..."

A
Yep, you're right.  The last sentence says, "Commercial Union expressly reserves its right under the alleged insurance policies and may assert any coverage defenses with respect to both defense and indemnity for past, present, and future claims tendered by HCC Celanese to Commercial Union."



THE COURT:  I think it's probably clear, but just to be sure everyone has the same understanding.  The word "indemnity" has been used.  Could you define as contrasted with defense duty to defend.  Could you define simply what "indemnity" refers to?

A
Yes, I can.  Actually, I thought Michael did a very nice job in his opening about it.



An insurance policy like this one has two obligations.  One is to defend the insured.  So you get in a car accident.  The person that hit you, sues you.  You defend them.  All right?  The matter goes to a court very similar here, that person prevails and wins ten dollars.  All right?  That insurance policy then must indemnify, pay that judgment. 

 

So indemnity is money that you pay to settle a claim.  Defense is money that you pay to defend the claim.  Okay?

Q
In paragraph 10, the next paragraph, is one we talked about when the agreement was in front of you.  But it's your understanding that under this agreement, Celanese did have the right to supervise and control the defense of the cases, including the handling of the outside counsel; is that right?

A
Certainly within the other limits of the terms of the contract, of this agreement.  But, yes, I would say that's a fair characterization.

Q
And since the insurance companies who might typically undertake that function didn't have rights, do you know whether there were meetings that were held with the insurers and Celanese to talk about the progress of the case?

A
I know that in the early going there were meetings with the carriers and with Mr. Burns under my watch, and then the use of conference calls, I think really supplanted the meetings.  And there were many, many conference calls.  I participated in a couple.



I do know that there were a limited, very limited, number of conference calls where the actual defense counsel was on the phone.  And one of our issues was we wanted to speak to the defense counsel and Celanese felt that was interfering with their right to control.

Q
You know that this agreement provided for annual meetings, don't you?

A
I do know that, yes.

Q
And for each of the years 1999 through 2001, there were annual meetings that Commercial Union partook, right?

A
I believe through 2002, Michael.  Mr. Burns went to one in the spring of 2002.

Q
And defense counsel were at those meetings and were made available to ask any question, correct?

A
That's correct.

Q
And those annual meetings were supplemented by periodic telephone calls that had to do with the size of the cases, right?

A
Yes.  I would suggest Christine Brook would be better to answer that, but, yes.

Q
But you did participate in some of them, didn't you?

A
I participated in conference calls.  I don't recall -- yes.  Someone from the Kasowitz firm was on the phone when we talked about it.  At least one there was one with the defense counsel on the phone.

Q
Can you turn to paragraph 10.  Specifically I'd like you to look at the bottom of page 6, with the sentence that starts "However."

A
I see that. 

Q
Did you understand that Celanese, or its representative, would be reviewing the legal invoices and approving the amount that represented necessary and reasonable defense costs?

A
It certainly was my understanding that Celanese had hired an outside claim adjuster firm to manage the claims and the invoices that they were supposed to be reviewing.

Q
And what's the name of that company?

A
Enviro-Tox Loss Services.  I call it Environ-Tox.

Q
Lots of people call it Environ-Tox.  I think they call it Environ-Tox.

A
Okay.

Q
You don't think much of Environ-Tox, do you?

A
As you know from our conversations, Michael, you and I don't think much of Environ-Tox.

Q
So you don't like the fact that they were working with Celanese on this particular matter, do you?

A
No, that's not my problem with them.  I felt that they weren't doing the job that they should be doing, and I felt that they were an impediment to Celanese fulfilling its obligations under this 1998 Agreement.

Q
Can you identify anything that they did that you think was inadequate?

A
Sure.  If you turn the page to provision number eleven, it says, "On a quarterly basis, HCC, Celanese, will submit all legal invoices to Commercial Union for those claims listed on Exhibits B and C."  They didn't do that. 

Q
They didn't do what?

A
They didn't do that.  They did not submit on a quarterly basis all the legal invoices to Commercial Union.

Q
You got invoices.  You just didn't get the underlying lawyer invoices.

A
I think it's important for the jury to understand when you use the word "invoice," I use the word "spreadsheet."

Q
Okay.

A
When I use the word "invoice" and when the document uses the word "invoice," it's an invoice.



Anyone who's gotten a phone bill knows what an invoice is.  It is a "here's what I did, here are the calls that I made, here's the time that it took, here's the amount."  We didn't get that.

Q
So you're saying you got a spreadsheet with numbers and an amount that you have to pay, but you didn't get the bills from the lawyers doing the work.  Is that what you're saying?

A
That is one of the impediments that Enviro-Tox  through up, yes.

Q
And when did this impediment come to your attention?

A
2003.

Q
Okay.  In 2003, you first learned that you were not receiving the actual defense cost bills?

A
For the asbestos.

Q
Okay.

A
Yeah.  I mean, the fact of the matter is when Mr. Burns handled this in 2002, he came to me and said, "Look, we have an agreement.  We have to pay.  We have no rights.  We have to pay."



And it wasn't until several months later, regretful, but several months later that I looked at the actual agreement.  And Mr. Burns' statement that we don't have any rights, we just have to pay, is in fact wrong.

Q
So again, you weren't there in 1998 and you can't speak to what happened between 1998 and 2001, right?

A
True.

Q
So you don't know for a fact, do you, whether Gene Waymon on behalf of Commercial Union instructed Enviro-Tox not to send the underlying invoices.  Can you speak to that?

A
I don't know one way or another.  And it's irrelevant to me.  I know under my watch we asked.

Q
In 2003?

A
We started the end of 2002, beginning part of 2003.  That's one of the things. 

Q
Also in paragraph 11, the last sentence, or second to last sentence, "Commercial Union will have 30 days to pay uncontested charges and raise inquiries about a disputed charge with particularity."  Do you see that, sir?

A
I think you misquoted again, Michael, and you did it in your opening, and I think it's a gross injustice to this jury.

Q
Does it not say, "Commercial Union will then, within 30 days, pay all uncontested charges and raise inquires about a disputed charge with particularity"?

A
It does.  And I wish your demonstrative in your opening quoted it correctly.  Because for some reason, in your demonstrative to this jury, you excised the word "then" out from this.  You put Commercial Union will, dot, dot, dot, within 30 days.  Why?  



Well, the word "then" shows a sequencing.  Celanese will do X, and then -- and then -- Commercial Union will do Y.  Then, will then, is what it says.

Q
Has Commercial Union objected in writing within 30 days, or any of its representatives, to any invoice or any spreadsheet sent to it by Celanese since you've been part of this process?

A
We have objected on a whole host of bases for different things.  And it's important to understand that we got a spreadsheet, all right?  We didn't get the invoices.  



So this paragraph presumes on a quarterly basis we will get the invoices and therefore we could object to particularity to that invoice:  "Hey, I didn't make that call Guam.  Cross that off my phone bill."  All right?  We didn't get the invoices, so we again couldn't object to particularity.  



What we did do is we said:  Look, it appears that the agreement has gotten a little loose.  We want to get these invoices.  



Because the agreement is really three things.  We have a duty to pay one-sixth of defense costs that trigger our policies, meaning that the exposures during our year, '65 to '72, up to our limit of liability.  So if neither the claimant -- say the claimant was exposed to asbestos in 1980, the agreement, we don't have that responsibility under the policies or under the '98 Agreement.  



Or say that we paid our limit under the policy, which is $300,000, which is a lot of money, but in the terms of dollars that Michael was talking about earlier, you can see not a lot.  If we had exhausted our limit, then we don't have to pay anymore.



So the things that we needed, all right, is we needed to know whether the claimant triggers.  Was he exposed?  Was he invited on the Celanese premises between 1965 and 1972.  And did we exhaust our limit.  All right.  



We were originally very concerned about the limit part because Celanese was saying then, as Michael said in his opening, that they hadn't paid any indemnity, when it's wrong.  It's a flat-out lie.  They have paid indemnity.  They have settled these claims.  And if those claims -- if that indemnity exceeded our limit, we wouldn't be responsible.  



So you'll hear and you'll see, and I was concerned about it, how that was really what the concern was.  So you have to have that before then we have to pay.

Q
Thank you for that closing argument, but I'd like you to answer the question.  Can you show us any written objection within 30 days of the tender of any invoice or spreadsheet?



MR. O'CONNOR:  Objection, your Honor.  Relevance.



THE COURT:  Overruled. 

A
We obviously sent you our audit report.

Q
When was that?

A
The audit on photo resist was September of '05.  I think we sent it to you in October of '05.  We ordered asbestos in December of '06.  I think we sent it to you -- no, December of '05.  I think we sent it to you in '06.  You and I certainly talked about it.  So to the extent that's within that phrase, that's what we did.

Q
So your objections were asking for the actual defense costs in 2003 and sending us audits, according to you, in 2005 and 2006; is that right?

A
I think you're beginning to pick up the problem that Mr. O'Connor talked about, yes.

Q
Are you sure that we got the photo resist audit in 2005?

A
I thought you did.

Q
Would it surprise --

A
The Photo Resist Agreement or the audit reports?

Q
No, audit reports.  Would it surprise you that it was promised in the fall of 2005 and we didn't get it until after the lawsuit started?

A
That would surprise me, but if it did, my apologies.

Q
So you're not aware of any objection between 1998 and 2003?

A
Oh, no, not at all.  I'm aware of tons of objections. 

Q
Do you have any writing?

A
You're asking me in writing?

Q
Yes.

A
No, we handled this through a series of conference calls.

Q
Sir, do you see paragraph 12, the next paragraph in the document, refers to something that Mr. O'Connor mentioned earlier was your request and right to seek an independent legal audit?

A
Well, it says, "We retain the right to request reasonable backup documentation and specific items in order to verify that work billed has been performed as described."  



It then goes on to say that, "An independent legal auditor selected mutually by Commercial Union and Celanese, and Celanese's other insurers may be retained."

Q
So it's not mandatory, right?  It's optional.

A
It certainly says "may."

Q
Now, you mentioned an audit in 2005 and an audit in 2006.  Who did those audits?

A
They were a combination.  We hired a professional auditing company to do the legal fee audit, which is looking through the bill.  And we hired the same professional company to do what I'll call the claim audit, which is that exposure that I was talking about, whether the claimant was at a Celanese facility during the time period.  And we staffed that with the professional auditors, which is the company of Alan H. Gray & Company located here on Broad Street, and then people with, I think the company was called Cavell at that time.

Q
Was that a mutually agreed-upon retention of Alan Gray?

A
No, no.

Q
So this isn't an audit that was agreed upon by Celanese underneath this agreement, was it?

A
No, in fact quite the contrary.  Celanese I think was somewhere between upset and perturbed that we would be doing such an audit.

Q
They complied with the audit request, didn't they?

A
Ultimately, yes.

Q
Both of them, right?

A
Ultimately, yes.

Q
In fact, you did three audits, didn't you?

A
Meaning we went down to Texas three separate times?

Q
Yes.

A
That wouldn't surprise me.

Q
Sir, could you turn briefly to the next document in your binder, which is Exhibit 7, a Photo Resist Agreement. 

A
Yes.

Q
Are you familiar with this document as well, sir?

A
Yes.

Q
And this one came later in time than the Asbestos Agreement we were looking at earlier, right?

A
Yes.  This was signed in March of '01, I believe.

Q
And hereto, Celanese was entitled to control the defense of the underlying cases; is that right?

A
That's my -- yes.  Do you want me to find the specific paragraph?

Q
No.  You can tell me what you generally understand.  If you need to look at it to --

A
No, Michael, that's my general understanding.

Q
And again, the compromise was that in for controlling the defense under the sea of policies only a portion of the defense was going to be paid, right?

A
It certainly was one of the key elements that was being compromised.  I don't know if that's all the compromises, but, yes.



THE COURT:  Mr. Miguel, I'm going to stop.  I have a monthly meeting that begins at one, which I need to be there at one.  So we'll break now.  



You may step down, Mr. Ryan.  Watch your step, sir.  We'll see you again tomorrow morning. 



THE WITNESS:  Your Honor, shall I leave this?



THE COURT:  Leave that right there.



Ladies and gentlemen, we'll stop and I will repeat to you my instruction that you not discuss the case, keep an open mind as to every issue in the case.  



It will probably be more crowded on the roads when you try to be here by 8:45 than by 9:30, so you might be a little extra time.  And soon as everyone is here, we will get started.  Hopefully, that will be at nine o'clock. 



I know that emergencies come up, traffic jams or whatever.  If you have a cell phone and you're able safely to let Officer O'Brien know that you're running late or you're ill or whatever and you can do so, please let him know so that we don't wait needlessly and worry about you and where you might be.  So if you can communicate with us that you're running late, just let us know.  Do not risk life or limb to get here if you're running late.  We want you here safely in any event.



See you again tomorrow morning at nine o'clock.



(Whereupon, hearing was adjourned at 12:55 p.m.)
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