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P R O C E E D I N G S


* * * * * * * * * 
(In court with jury present.)



THE COURT:  I will remind you you're still under oath.



MR. RYAN:  Yes.



THE COURT:  Mr. Miguel, when you're ready.



MR. MIGUEL:  Thank you, your Honor.  Good morning, ladies and gentlemen.


THOMAS RYAN, Resumed


DIRECT EXAMINATION, Continued

BY MR. MIGUEL:











Q
Good morning, Mr. Ryan.  How are you today?

A
Good, Michael.  How are you?

Q
We were talking yesterday about the Exhibit C to the Cost Sharing Agreement under that agreement whereby new claims that were not in existence at the time of the agreement could be added to the claim.  Do you remember talking about that?

A
Yes.

Q
Now, from 1998 on, did Celanese separately tender any lawsuits apart from a document called Exhibit C to Commercial Union for coverage?

A
Not that I am aware of.

Q
Is a fair characterization of Exhibit C as a substitute to the insurer for notice of a new claim that Celanese considered was covered under the Commercial Union policy for defense?

A
No.

Q
Would you call it a functional equivalent?

A
Not really.

Q
What would you call it?

A
Exhibit C is Exhibit C.  It has a specific meaning, a specific import, a specific design.  It is a function and a by-product of the 1998 Cost Sharing Agreement.  So if they put it on Exhibit C, it's because of that Cost Sharing Agreement. 

Q
We'll leave that for later. 



Has Commercial Union or OneBeacon paid defense costs on lawsuits that were added to Exhibit C after 2001?

A
Yes.

Q
And did they give notice of that lawsuit any other way than through Exhibit C?

A
Not to my knowledge.  Celanese put the -- amended the Exhibit C's over a period of time and then ultimately we paid.  And I think, as Mr. O'Connor said, we are paid in full.

Q
Sir, you said yesterday that one of your concerns and one of the reasons that bills were not paid on time had to do with the fact that you were not receiving actual invoices.  Do you remember stating that?

A
Yes.

Q
And that was in 2003, right?

A
It certainly was some time in 2003/2004 time frame.  It might have been even earlier.

Q
Are you talking about the asbestos bills?

A
Solely the asbestos bills.  We received, just so the jury is clear, we received the bills on the photo resist claims, which were subject to the Photo Resist Cost Sharing Agreement that was executed in March of '01.

Q
So in 2001 until 2006, when this lawsuit was brought, every time you got a quarterly spreadsheet for photo resist, you also got the actual bills, right?

A
I think that's generally true.  I'm not the person most knowledgeable on that.

Q
How many of those bills were paid before this lawsuit was brought?

A
I don't know.  But as you know, not getting the invoices wasn't the issue with the photo resist claims.  I didn't testify to that.  Our issue with photo resist was something separate.

Q
And how many of those photo resist invoices were paid before Celanese was forced to bring a lawsuit in this case?

A
Some, not all.

Q
Would it surprise you that over the eight-year period getting quarterly invoices, that one payment was made between 2001, when that agreement was entered, and the filing of this lawsuit?

A
It would surprise me, but it very well could be true.

Q
We mentioned a little bit that one of the other insurers that was on the list that Mr. O'Connor showed the jury was Kemper.  You also did the claims handling on this account for Kemper as well as Commercial Union, right?

A
Starting in March of '01, yes.

Q
And do you know whether, as you sit here today, whether the payments were made on behalf of Kemper, but not Commercial Union, or vice versa at any time?

A
Yes.  I know that that is, in fact, true.

Q
For what period?

A
Well, Kemper hired us, just like Commercial Union hired us.  My boss, if you will, is Kemper, and when Kemper said -- when we explained the situation with them and Kemper said, "I understand the situation, this is what we want to do," that's what we did.  



So when did that happen?  I want to say '04, '05, '06, that time frame.  

Q
And you know this lawsuit was brought in April of '06, right?

A
I know it was the spring of '06.

Q
Now, you said your boss is Kemper.  Who's your direct report at your company? 

A
Who do I report to?

Q
Yes, who do you report to?

A
I report to the senior vice president of National Indemnity Company and the president, who's the same person, Forest Krutter, who is the president of Resolute Management, Inc., I believe is his title.

Q
Do you know who his direct report is?

A
Who he reports to?

Q
Yes.

A
No.

Q
You don't know if it's the chairman of Berkshire Hathaway, Inc.?

A
Mr. Buffet?

Q
Yes.

A
I don't think it is.

Q
Do you know if it's Ajit Jain?

A
Jain?  No, I know they work very closely together.

Q
In fact, in this case, both of them had to sign documents for payments over a million dollars, didn't they?

A
At some point that's true.  That is an accounting control that NICO implemented because the money -- NICO, National Indemnity Company, sorry -- is located in Omaha, Nebraska, and the money is wired from Omaha, Nebraska, and the accounting controls are Mr. Krutter and/or Mr. Jain.  I didn't realize it had to be both.

Q
Mr. Ryan, in 2002, when you appointed Bob Burns to the Celanese account -- remember you talked a little bit about that yesterday?

A
Yes.

Q
Did he have authority to speak on behalf of both the claims handling and the insurance company in dealing with Celanese on this matter?

A
I'm not sure I understood that, Michael, sorry.

Q
You were designating him as the person to directly deal with the policyholder and adjust these claims, weren't you?

A
Yes, correct.

Q
And he had authority to speak on behalf of the company in dealing with the policyholder, right?

A
He certainly had the authority to speak on behalf of Commercial Union, and then when Kemper hired us, to speak on behalf of Kemper, yes.

Q
And did he have authority to review and authorize payments of bills?

A
No.

Q
Did he have the authority to review and recommend the authorization of payments of bills?

A
Yes.

Q
And do you know whether he did that in 2002?

A
Yes, I know he did.

Q
Do you know whether he attended one of the annual meetings that was called for in the Cost Share Agreement on behalf of Commercial Union?

A
Yes, I do know that he did.

Q
Could you turn your binder to Exhibit 9.

A
Sure.



MR. MIGUEL:  Your Honor, we did put a binder together for the jury.  It has, at this point, just a couple of the major agreements.  Unfortunately, Exhibit 9 isn't one of them. 



THE COURT:  Jurors, the parties have agreed to some number, over a hundred exhibits, that both sides agree are evidence in the case.  The binders that you have contain some few of those, rather than give you everything, which seems unnecessary.  The ones that they will want you to be looking at in particular are in the binders that you have, and the numbers correspond, obviously, to the exhibit numbers that they have, so they're not in order.



There are a number of other exhibits that the parties, one side or the other, will wish or may wish to offer some time during the trial.  Those have been given 200-series numbers for Celanese and 300-series, like 301, 302, for OneBeacon and Resolute Management.  And as those are offered, I will either rule that they're in or they're out, but that will explain to you why there are gaps in the numbering system.



Okay.  Go ahead, Mr. Miguel.

(By Mr. Miguel)

Q
Mr. Ryan, do you remember getting an email from Mr. Burns in early 2002, reporting on him  appearing at the annual meeting?

A
I don't remember actually getting the email, no.

Q
Do you remember having any conversation with Mr. Burns about what happened at the annual meeting?

A
Yes.

Q
And did he tell you that he had informed Celanese that he would put their account on a priority status?

A
Words to that effect, yes.  I think that's fair.

Q
Did he tell you that he was going to try and hold off Celanese from commencing an action against Commercial Union?

A
Well, I think that's what he wrote.  Whether he said it, I don't recall whether he said it, but it wouldn't surprise me.

Q
Do you remember after the meeting him coming to you and asking that he was going to do this work and please approve the payments.  Do you remember that?

A
Oh, I remember having discussions with Bob about this, absolutely.

Q
And you did eventually approve those payments, right?

A
Yeah.  I remember Bob came in to my office perhaps shortly after this email and said, "Look, we've got the Celanese account.  We, Commercial Union and Kemper, entered into agreements that basically bind us to pay.  The payments are in arrears.  Kemper hasn't made payments.  CGU hadn't made payments.  We've got to get these payments out.  I'm going to be working with Enviro-Tox to get them.  Just wanted to let you know it's going to be big money.

Q
And you did, in fact, end up approving the payments in May of 2002, didn't you?

A
Yes.  If you told me it's May, I'll believe you.  I know it was right around this time frame.

Q
You know that the payments actually were made in June, right, in 2002?

A
 Yes.

Q
And that's for payments going back to October 2001?

A
Yes.

Q
Could you turn to the next one, Exhibit 10?



THE COURT:  Just for clarify, CGU is?



THE WITNESS:  It's OneBeacon.  If I may?



THE COURT:  Please.



THE WITNESS:  Commercial Union of New York is the company that sold the policies to Celanese.  It was a subsidiary at the time of a company called Commercial Union.  In 1998, Commercial Union merged with a company called General Accident, and they changed the name from Commercial Union and General Accident to CGU.



In 2001, CGU, which is the parent company, changed its name to OneBeacon, because they were located at One Beacon Street.  So I use it and I apologize.



THE COURT:  Well, it's used in Exhibit 9, that email.



THE WITNESS:  Right.



THE COURT:  So everybody understands, CGU and OneBeacon are all the same.



THE WITNESS:  Yes.



THE COURT:  Okay.  Go ahead.

(By Mr. Miguel)

Q
Do you have Exhibit 10 before you?

A
I do.

Q
And what is a Large Payment Request?

A
It is a form that I developed for the operation to get a large payment processed for National Indemnity Company.

Q
Did you prepare this document?

A
No.

Q
Who did?

A
Presumably, Mr. Burns.

Q
Was it done at your direction?

A
No, he did it on his own.

Q
Did you have to approve or authorize payment before Mr. Burns would ask both Mr. Forrest Krutter and Ajit Jain to sign off on a bill like this?

A
He wouldn't ask them.  As I testified yesterday, Commercial Union hired National Indemnity Company to service its claims.  I was that National Indemnity Company representative.



National Indemnity Company in turn hired originally Rendall America.  Mr. Burns was an employee of Rendall America.  Because National Indemnity Company is really the company that's been charged with servicing the claims, the payments had to come through me.  I'm responsible.



As an accounting measure, I would send it to Omaha and either Mr. Krutter or Mr. Jian would sign it so that the National Indemnity Company's accounting department would issue the funds.

Q
But Mr. Burns may have prepared this, but you would have sent it on for a signature?

A
Exactly.

Q
And if you turn to Exhibit 11, is that a check for the exact amount in the Large Payment Request?

A
Yes.

Q
Whose bank account is that written on?

A
It's written on a company called Resolute Management, which is the affiliate of National Indemnity Company that processes the payments.

Q
So was it your understanding that by making that payment, at least in your mind as of June of 2002, there's been a true-up on the asbestos costs; is that right?

A
If a true-up means we caught up, the answer is yes.

Q
And at that point had you caught up on the photo resist payments?

A
I don't know.  I don't think so.

Q
You hadn't made any photo resist payments, right?



MR. O'CONNOR:  Objection, your Honor. 



THE COURT:  What's your objection?



MR. O'CONNOR:  Foundation.



THE COURT:  I'll allow that to be explored.  You pressed the question.  You need to explore the foundation.

(By Mr. Miguel)

Q
Do you know if any bills had been tendered on photo resist by June of 2002?

A
I don't know.

Q
That agreement was in 2001, right?

A
Yes.

Q
At some point after this 2002 payment, did you reassign the Celanese account away from Mr. Burke?

A
Yes.

Q
And to whom did you assign it?

A
A woman by the name of Brooke Green.

Q
When was that, sir?

A
Brooke started with the company in October of 2001, so it would have been shortly thereafter.

Q
How long did Ms. Green have the account?

A
She had it until we hired Cristy Bresson.  I want to say we hired Cristy at the end of '03, December of '03.  So we probably transferred it to Cristy, January or February of '04.

Q
Do you know how many asbestos payments were made while Brooke Green had the account?

A
I don't believe any.

Q
Do you know how many photo resist payments were made while Brooke Green had the account?

A
I don't believe any.

Q
How about chemical, any chemical payments?

A
I don't believe any.

Q
So that's around June of '02 to the end of '03, is that about the time period we're talking about that she had it?

A
Yes.

Q
Now, when you assigned it to Cristy Bresson, was she part of a team or did she work by herself?

A
No, no.  We were set up at that time, or at least Cavell was, or Ken Rendall, whatever the name was at the time.  It was set up in teams.  I think there were four teams and she was on Mr. Burns' team initially.

Q
So she didn't work directly for you.  She worked on Mr. Burns' team, but you wanted her to take the lead on dealing with the policyholders; is that correct?

A
Yes, that's correct. 

Q
Do you know a person named Nate Wilkie?

A
Yes.

Q
Who's Nate Wilkie?

A
Nate Wilkie is a claim assistant on the Burns team.

Q
The team that Cristy Bresson was on at that time, right?

A
Yes.

Q
How about Deb Dyer?

A
Deb Dyer was on Mr. Burns' team.  I'm not exactly sure when we hired Deb.

Q
Do you know whether there was something that was started in the summer of 2003 called the Celanese project of your company to try to deal with some of the complaints of the policyholder about outstanding, unpaid bills?

A
Boy, I would have thought the Celanese project started before that.  I really thought it started with Ms. Green.

Q
Do you know whether Ms. Bresson asked Deb Dyer and Nate Wilkie to go through all of the photo resist bills in 2003 and compare them to the Cavell America standards for defense guidelines?



MR. O'CONNOR:  Objection.



THE COURT:  Sustained in that form.

(By Mr. Miguel)

Q
Did you direct any of the employees of the claims handling at the time, whatever name it had, to go through all the photo resist bills and check them against internal billing guidelines?

A
It was certainly a topic that we discussed and discussed implementing it.

Q
Do you know if it was done?

A
In some form it was done, yes.

Q
Were you ever told in early 2004, that the photo resist bills that had been tendered by Celanese met within 98 percent your internal guidelines?

A
Not that exact number, but the bills did appear to be at that time relatively reasonable.  That's what I was told.

Q
Relatively reasonable is what you were told?

A
Right.  The fact of the matter is in photo resist, we had a real problem on the exposure dates.  Remember, the Photo Resist Agreement, which I'm not sure we've looked at yet, is very specific that we were supposed to pay for individual work incurred in defending an individual claimant's suit.  



And we're only responsible for that because photo resist, many of the claimants were exposed to the Celanese product after the Commercial Union and Kemper policies exhausted.  And we were going through the bills to (a) look at the fees -- and I will explain why -- and then (b) to see whether we could tell from the bills whether the costs were incurred in defending a claimant that triggered, meaning he was exposed during our policy period.



Because in 2004 or in 2003, we were also involved in other defendants in the photo resist claims, or their companies were defending that.  And it appeared to me, with really no scientific study, but it appeared to me in looking at what those defendants were spending compared to what Celanese was spending, Celanese was spending a lot more money and that raised a red flag.

Q
So you didn't want to pay because their bills were high.

A
No, that's not true.

Q
Isn't it a fact that Mr. Burns directed, after this audit was done and they were found to be, either whatever the testimony is going to be, 98 percent within your guidelines or relatively reasonable, as you said, isn't it a fact that Mr. Burns directed Ms. Bresson to authorize payment, to submit those invoices for payment in 2003?



THE COURT:  Excuse me.  Which invoices?



MR. MIGUEL:  The photo resist invoices.

A
He very well may have, yeah.

(By Mr. Miguel)

Q
Do you know whether she did it?

A
She may have as well.

Q
They didn't get paid, did they?

A
No, they didn't.

Q
Isn't it a fact, sir, that Mr. Burns went to Human Resources and asked that Cristy Bresson be reprimanded for not following his directions to pay those bills?

A
No.  Mr. Burns knows that Ms. Bresson didn't have the authority to pay those bills.  Only I had the authority to pay those bills, because NICO is the TPA.  Did he complain to HR about Ms. Bresson?  Frequently.

Q
You wouldn't pay bills that didn't have the appropriate paperwork done by the claims handling below you, would you?

A
No, not as a matter of course.



THE COURT:  Excuse me.  "TPA"?



THE WITNESS:  Third Party Administrator.  It's the company's service provider.

(By Mr. Miguel)

Q
You never did approve those bills, did you?

A
No.

Q
Until this lawsuit was brought, right?

A
Until much later after the audit and after our discussions.

Q
Did you take part in a meeting between a Ms. Slozack in Human Resources, Mr. Burns, and yourself about Cristy Bresson?

A
Several.

Q
Do you recall one in particular in which Mr. Burns told you he thought it was in bad faith not to pay those claims?



MR. O'CONNOR:  Objection.



THE COURT:  What's your objection?



MR. O'CONNOR:  Mr. Burns is going to testify, your Honor.  Words are being placed in his mouth here.



THE COURT:  Well, the question is whether Mr. Burns, an agent of the party opponent, made a statement.  Is that fair?  Is that a fair characterization of the question? 



MR. O'CONNOR:  Perhaps at the time, your Honor, but Mr. Burns is going to come in as an adverse witness, a witness for Celanese.



THE COURT:  I need to talk to you about it.

SIDEBAR CONFERENCE RECORDED, NOT TRANSCRIBED
(By Mr. Miguel)

Q
Mr. Ryan, do you recall being in a meeting in which Mr. Burns told you that he considered it in 2003 to be either illegal or in bad faith not to pay the photo resist bills that had been audited and met your internal guidelines?

A
No, I don't recall that.  I do recall him saying that he thought we were in breach of the agreement.  And I pointed out to Mr. Burns, I don't think he's read the agreement. 

Q
Do you remember telling him that Cristy should not be reprimanded because she was doing what you told her to do?

A
No, that I don't remember at all.

Q
Did you tell Mr. Burns that you didn't want to pay the Celanese bills because you were making more money off of keeping the money and making money off the interest?

A
No, I never said that. 

Q
Do you remember Mr. Burns telling you that he wanted his personnel record to reflect that if there were any adverse problems with the Celanese account, that it not be reflected on his personnel records because he wanted these bills paid?

A
No, he never said that.

Q
And if Mr. Burns and Ms. Slozack [phonetic] remember it that way, they're mis-remembering.  Is that your testimony?

A
I would doubt that Ms. Slozack remembers that way; and if Mr. Burns testified to that, I would say that Mr. Burns is a liar.  And I would say that Mr. Burns was incompetent and he was fired and he's a disgruntled employee, and I would say that he is now trying to extract retribution from either me or my company.

Q
And immediately after this meeting with HR, you took him off the Celanese account, didn't you?

A
He was not on the Celanese account.  Ms. Bresson was on the Celanese account.  But we did transfer Ms. Bresson to another team.

Q
Okay.  So Ms. Bresson kept the account --

A
But not because of the Celanese account.

Q
-- and went away from Mr. Burns' team at that point, right?

A
Mr. Burns, "despised" might be too hard of a work, but certainly disliked Ms. Bresson, and Ms. Bresson felt that she was not getting any kind of support or any kind of managerial support or assistance from Ms. Burns, and Ms. Bresson asked to be moved from the Burns team, and we did that. 

Q
So after this meeting, Mr. Burns had nothing to do with the Celanese account.

A
I don't know if it was after that meeting, but I know that Mr. Burns had very little to do with the Celanese account, if anything, after it was transferred to Ms. Green in October of 2002.

Q
Do you know how many payments were made to Celanese between the check we just looked at and June of 2002 and June of 2004?

A
I think very little.  Very few, if any. 

Q
In June 2004, did you ask for an explanation for why Celanese was entitled to $2.2 million from both Ms. Bresson and Mr. Burns?

A
I certainly would have asked of Ms. Bresson.  Maybe I asked Mr. Burns.

Q
Would you turn to your binder to Exhibit 30?

A
Sure.

Q
Do you see that, sir?

A
I do.

Q
Is that an email that you sent to Cristy Bresson and Bob Burns in June 2004?

A
Yes.

Q
It says, "I have still not received your three-paragraph memo explaining the basis of the $2.2 million in Celanese payments."

A
Yes.

Q
At some point in 2004, did you bring Mr. Burns back on to the Celanese team?

A
No.  When did we move Cristy from the Burns team to the Perkins team?  It's probably after this, or I just simply made a mistake and thought she was still on the Burns team.

Q
Do you recall at some point after the 2002 payments, getting Mr. Burns back involved with Celanese to work up the payments that they  eventually remained in 2004?

A
No.  I recall putting out an all-points bulletin saying that Ms. Bresson cannot audit these bills by herself and needs help.  So we put an all-points bulletin to the teams saying, "Do you have any personnel that can help in this audit?"

Q
Do you know at that point, the day that you wrote that email, do you know whether there were any invoices on your desk awaiting authorization?

A
I suspect that they would, but I couldn't swear to it.

Q
It's a little counterintuitive that it's next, but could you look at Exhibit 25 in your binder.  It's a string of emails, sir.  And the second one, on the first page, it's from Cristy Bresson to Joe Peters at Environ-Tox.  Do you see that?

A
Yes.

Q
Do you see that she says that she has drafted payment requests for the following.  Do you see those numbers right there?  And it says, "Chemical Defense, 4th Quarter 2002; 1st Quarter 2003; 2nd Quarter 2003; 3rd Quarter 2003; 4th Quarter 2003," and the same for Asbestos Defense.

A
I see that. 

Q
You didn't authorize payments of those at that time, did you?

A
That time being April?

Q
Yes.

A
No.

Q
Do you recall conference calls during this time in which Celanese, on a regular basis, was asking for payment of these bills?

A
I was advised of that from Cristy, yes.

Q
Did you participate in any of those?

A
I certainly participated in conference calls with Celanese.  Were they in 2004 or earlier or later?  I don't know.

Q
Do you recall a conference call in 2004, early 2004, in which you got on the phone with Cristy Bresson and Bruce Perkins and told Celanese that you were just becoming aware of this account and did know not it was in arrears?

A
No.

Q
Do you remember participating in a conference where one of the lawyers for Celanese in 2005, discussing the fact that they had the opportunity to cut their defense costs in half by agreeing to a flat-fee agreement with their outside lawyers?

A
I'll disagree with your characterization of "cutting in half," but I definitely participated in a conference call where Celanese advised us that it had negotiated in a flat-fee arrangement with one of its counsel firms, which was in a straight, one-hundred percent contradiction to the Photo Resist Agreement and the Asbestos Agreement. 

Q
Do you know what the bills were for the photo resist and chemical liabilities of Celanese, their defense costs, for 2004?

A
I know that the bills are generated by the activity on the claims, and that if the activity on the claims go down, the bills go down.  And in 2005, the great state of Texas enacted tort reform, meaning that where these asbestos claims, if you're not really hurt, if you don't have a cancer, the claims are going to be stayed, they're going to be put on a delayed docket.  So you go from hundreds of thousands of claims to a very few number of claims, because there's only a very few number of people that have cancer caused by asbestos.



So the activity that's needed to defend Celanese on those few claims is obviously a fraction of what it is to defend hundreds of thousands of claims.  And at this exact time, where we're going from hundreds of thousands of claims to a few claims, Celanese and the Kasowitz firm entered into a flat-fee arrangement that says I don't care how many claims, whether a hundred thousand or ten, I'm going to get paid a flat, the same number, every month.



And so when you go from a hundred thousand, you know, from a hundred percent to ne percent, you would have thought the bills would go from a hundred percent to one percent.  But yet, if you tell me that the actual number went from a hundred percent to fifty percent, I would tell you that they're overpaid by forty-nine percent. 

Q
From a hundred percent to one percent, your testimony that ninety-nine percent of the cases against Celanese went away?

A
I don't know the exact percentage.  I just used that for what I was going through and the analysis we went through and why we didn't like the flat fee.  And that came up in May of '05, March of '05.

Q
Were you not told that Celanese did the analysis and considered that entering this agreement would cut their fees in half?

A
Ms. Hurt tried to explain that to me -- Ms. Hurt, I'm sorry, Donna Hurt from Celanese, who was my principal point of contact from Celanese, made that statement but didn't provide me with any backup for it.  And I questioned it because every other insured that we were dealing with on Texas asbestos claims were seeing the activity on their claims shrink, I mean, huge reductions.

Q
Were Celanese's claims all in Texas?

A
No, but the majority of them are.

Q
And at that time you told Ms. Hurt, or whoever from Celanese, that you didn't like flat-fee agreements because you couldn't audit them, right?

A
I told her a number of things.  I didn't like flat-fee agreements because they were contrary to what's required in the Cost Sharing Agreement.  I didn't like flat-fee agreements because if you paid a single amount, call it a million dollars a year, my responsibility is only to reimburse the defense costs that trigger the claims that I cover; and if you're paying a million bucks, you're not keeping track of whether a portion of that million dollars is for my claim.



Remember, the agreement says I cover one-sixth of defense costs on claims that trigger my years up to my limit.  If you do a flat fee, regardless of how many claims, whether you're spending ten dollars on claim one and a hundred thousand dollars on claim two, you're paying the same amount of money.  What if I only cover claim one?  That's the problem.  That's a problem.

Q
Mr. Ryan, when you were saying this, when you're saying you didn't like them and there are all these problems with this, did you have your company's objectives in mind or the policyholder's objectives in mind?

A
I had the objectives of the policyholder's agreement with my company.  This was the Cost Sharing Agreement.  We talked about it.  You candidly admitted that the agreement is a two-way street, and we wanted the obligations to flow both ways.

Q
We talked a little bit earlier yesterday about your company being a subsidiary of Berkshire Hathaway, Inc., and that their financials are put in the annual reports.  Do you remember talking about that? 

A
National Indemnity Company and Resolute Management, Inc. are subsidiaries ultimately of Berkshire Hathaway, Inc., yes.

Q
In fact, you said if you read any part of the annual reports, it's usually the chairman's letter to the shareholders, right?

A
I do occasionally read the chairman's letter, as do millions of people worldwide.

Q
Did you read it in 2006?

A
I may have.  It's likely that I did.  I don't remember it.

Q
Does the term "float" mean anything to you in the insurance industry?

A
"Float" to me is, look, the insurance company, you pay a premium, you pay your car premium on January 1st, a thousand bucks.  You don't get into a car accident until December 1st.  That claim then gets paid January.  The company has held onto your thousand dollars for those twelve months, and hopefully, if you're the company, has made interest or made money on that money.  



It's the same that Celanese does.  I mean, Celanese owes us money and they're not paying it.  They're making money on it.  That's fine.  Float is that interest to make.

Q
Do you know whether the chairman talks about the float that Berkshire Hathaway uses and reinvests in the annual reports?



MR. O'CONNOR:  Objection. 



THE COURT:  What's your objection?



MR. O'CONNOR:  Same as before, your Honor.  This is not a party opponent.



THE COURT:  Sustained. 

(By Mr. Miguel)

Q
Would you disagree with Mr. Buffet, the chairman of Berkshire Hathaway, if he says that the float is money that gets to be reinvested that is not owned by the insurance company?



MR. O'CONNOR:  Objection. 



THE COURT:  Sustained.

(By Mr. Miguel)

Q
Do you know how much money Berkshire Hathaway makes on investing the float?



MR. O'CONNOR: Objection.



THE COURT:  Sustained.

(By Mr. Miguel)

Q
You mentioned earlier -- actually, you were here yesterday during the opening arguments, opening statements, right?

A
Yes.

Q
And there is something very curious that I heard that I know that you heard but I want to make sure you did.  Mr. O'Connor told the jury that you had paid every cent that you were supposed to pay.  Did you hear that?

A
Yes.

Q
Several payments were made after this lawsuit was brought, right?

A
Numerous payments were made after you became involved, yeah.

Q
How many?

A
Most.  Is most fair?  I think so.

Q
We can look at the complaint, but would it refresh your recollection that Celanese was owed about $7 million on the Commercial Union side of things when this lawsuit was filed?

A
It wouldn't surprise me.

Q
And would you take issue with the fact that as of April 2006, the amount owed, or at least claimed owed by Celanese, was over $7 million?

A
No, I wouldn't take issue.

Q
Now, those payments that were made after this lawsuit was brought, did you authorize payment of a sixth?

A
Yes.  I authorized all payments.

Q
Did you pay the sixth?

A
Well, as you know, you and I met in May of '05, and you promised me a new age of transparency, and that you understood that information.  Getting us the information that we'd been requesting for a long time is the predicate to getting the disagreement, the problem, as Kevin put it, behind us.  And in the fall of '05 and in the winter of '05, we spent a great time and effort to audit these files.  We had better information.  We had a professional auditor tell us that thirty percent of the fees were unreasonable and unnecessary, and that eighty something percent of the photo resist claimants don't trigger our years.  All right?  



We always knew that we owed something.  We didn't know exactly how much.  And in order to get the relationship back on track, we made payments consistent -- I think we made payments on the 70 percent, because that's what our auditor told us was what we owed.  And then over time, as you know, we have tried to fix the problem.

Q
You didn't actually pay a full sixth until about a couple of months ago when papers that were filed with the court changed the position from the coverage in place agreement terminated in 2001 to the position that it still exists, right? 

A
No, not right.  I don't think I knew that you wanted to call back the hundred percent until several days ago.


Q
Is it not a fact, sir, that you told the general counsel of Celanese in the summer of 2006, that you knew you owed something, you wanted to pay something; as a show of good faith to continue settlement negotiations, you would pay 70 percent of what was owed?

A
I agree with every statement other than to continue settlement negotiations.  I don't recall that they did that.  But you're absolutely right.  You, Mr. Shaw, the gentleman back there, and I had breakfast in June.  And I explained to him that I understand my understanding of the agreement.  Celanese wants to control it.  We only have to pay a sixth, but it's not a sixth of everything.  It's a sixth of the costs incurred in claimants that trigger our years up to our limit and that we were going to do that.  And I explained to him that that's what we were going to do.  



And you had told me that you agreed that Enviro-Tox was an impediment and we could get beyond that and we were going to get a new age of transparency.  And so we did.  That's exactly what we did.

Q
Did Celanese tell you that they were accepting this payment as full and complete satisfaction of the obligations under the policies of the agreements?

A
The 70 percent?

Q
Yes.

A
No, they never said that.

Q
Did Celanese say that about any payments that you made after June of 2008?

A
No.  Celanese has never said that.

Q
Are you aware that in the spring of this year, your lawyer signed a document and submitted it to  the court as an undisputed fact that the Cost Share Agreement expired in 2001?



MR. O'CONNOR:  Objection. 



THE COURT:  Sustained. 



MR. MIGUEL:  Your Honor, may I be heard at sidebar?



THE COURT:  Yes.

SIDEBAR RECORDED, NOT TRANSCRIBED.
(By Mr. Miguel)

Q
Mr. Ryan, I've put before you a document that's been marked for identification as Exhibit 228.  I'm sorry that it wasn't in your binder.  I'd ask you to take a moment and take a look at it.  Specifically, I'd like you to identify it for the record and turn your attention to paragraph 12. 

A
"The progress of the audit was interrupted by Celanese's decision to file this action in April 2006.  As the audit progressed, additional defense cost payments were made by OneBeacon to Celanese."

Q
I'm sorry, sir.  I may have given you the wrong number.  



MR. MIGUEL:  May I come back up, sir?



THE COURT:  Yes.  Your first question was that Mr. Ryan identify the document.  Can you do that?



THE WITNESS:  I've never seen it before. 



THE COURT:  Okay.

(By Mr. Miguel)

Q
Can you tell the jury what you're looking at?



MR. O'CONNOR:  Objection, your Honor.  He just said he never saw it before. 



THE COURT:  Well, that answers one question.  He's now being asked a different question.  Can you tell the jury what you're looking at?

A
I can read the title.  It says, "Joint Pretrial Memorandum."

Q
Is there a date on the last page?

A
Appears to be dated March 27, 2008.

Q
Sir, can you look at the first numbered paragraph 12 in that document and read it to the jury.



MR. O'CONNOR:  Objection, your Honor. 



THE COURT:  I think some context is necessary here, ladies and gentlemen.



What Mr. Ryan is looking at is a document that was filed with the court by the parties jointly last March as something called a Joint Pretrial Memorandum.  In that document, which I take it is signed by both parties, attorneys for both parties -- rather, there's a section called Agreed Facts or Statement of Agreed Facts.  It's paragraph 12 or a paragraph 12 of that statement that's being referred to here.

(By Mr. Miguel)

Q
And what does it say, sir?

A
It says, "The Commercial Union Defense Agreement expired on March 27, 2001."

Q
Thank you.  And in time, do you know whether you paid the additional thirty percent to make up what you think you owed, the one-sixth, was paid before or after that statement was made in March of 2008?

A
I really don't know when we paid.  

Q
Sir, since the filing of this lawsuit, has Celanese consistently asked the OneBeacon policies and/or the agreements, or whatever the agreement is, have you been asked to pay one-sixth?

A
We have been asked to pay one-sixth.  Until very recently, we were asked to pay five-sixths.

Q
But the amounts that you have paid today, despite what your counsel said, they do not equal one hundred percent of what you've been asked to pay by Celanese as you sit here today, do they?

A
When you say "asked to pay by Celanese," Celanese tendered, and I think very recently, until very recently, in fact, still pending, Exhibit C's under the Cost Sharing Agreement, and we're being asked to pay one-sixth of the claims, the costs that arise from the claims that trigger our years. 



It came to my attention that very recently, Celanese is still tendering Exhibit C's but now has asked us to pay five-sixths.  I heard your opening statement which says that you're going to ask these folks that we pay a hundred percent.  So when you say what is Celanese asking to us, I think they're asking us maybe different things.

Q
Are you paying what's being asked of you to Celanese today?

A
We have not paid the hundred percent number that you mentioned yesterday.  It is my understanding that we have paid one-sixth, which is what you have asked us to day.  We have not paid the five-sixths to the extent you have recently asked us to pay five-sixths.



MR. MIGUEL:  Thank you.  Nothing further at this time.



THE COURT:  Mr. O'Connor.


CROSS-EXAMINATION

BY MR. O'CONNOR:
Q
Good morning, Mr. Ryan.

A
Hi Kevin.



MR. O'CONNOR:  Your Honor, if I may.  There's a new OneBeacon representative that I want to introduce him to the jury.



Ladies and gentlemen, the fellow sitting at the back of the courtroom here, Stuart McKay, from OneBeacon American Insurance Company, you'll see him on and off during the course of the trial.  He'll be here many days.

(By Mr. O'Connor)

Q
Mr. Ryan, I'm going to follow up on a few things that you were asked about by Mr. Miguel.  Sir, when did you first become involved with claims handling work on the OneBeacon book of business?

A
November 5, 2001.

Q
And how did you become involved?

A
I was hired for that position.  I was previously involved in claim handling with a company called Riverstone Claims Management up in Manchester, New Hampshire, and then I was hired in my current job.

Q
And your current job is?

A
To oversee the claims, the certain claims brought against Commercial Union, to oversee certain claims brought against Kemper, Seaton Insurance Company, Stonewall Insurance Company.  There might be one or two very small companies we do some work for.

Q
At some point you became aware of the Celanese account with OneBeacon and/or Kemper?

A
Yes.

Q
How did you become aware of that account?

A
One of my first jobs was to get a list of all open accounts for Commercial Union and for Stonewall and for Seaton and look at our personnel that was involved and try to match up accounts with personnel, and Celanese was on the list of open Commercial Union accounts.  And so I first became aware of that -- I first became aware of the substance of it after Mr. Burns attended the meeting in what appears to be March.

Q
And after the meeting in March is when the million-dollar payment reflected in Exhibit 10 was issued, correct?

A
Yes.

Q
What do you recall about the process by which that payment was presented to you, or that request for that payment was presented to you?

A
Well, I specifically remember Mr. Burns coming into my office -- we were a couple of feet from each other -- and saying that, look, Celanese is a real problem.  Kemper, in the transition from Chicago to Cambridge, which is where we're located, they didn't pay any of the bills, and that in the transition from Commercial Union, which was on 100 Summer Street, to Cambridge, Commercial Union hadn't paid any bills.  Celanese is, I don't think he used the word screaming, but Celanese is looking to get paid.  His understanding was we had to pay it.  We didn't have any ability to challenge it.  And that if they submitted a bill, I took his recommendation and we paid it.

Q
Did you have a discussion with Mr. Burns about what was required of Celanese under the Cost Sharing Agreements?

A
No, I did not.

Q
Did he disclose anything to you regarding what was required under those agreements?

A
He told me that both Kemper and Commercial Union were obligated to pay whatever Celanese billed us.

Q
Now, did Mr. Burns present additional Celanese bills or billing submittals to you for approval?

A
After March of '02?

Q
Correct. 

A
It's possible that he did certainly, yes.



MR. O'CONNOR:  May I approach, your Honor?



THE COURT:  You may.



MR. O'CONNOR:  This is defendants' Exhibit 329.  I have a copy if you need one.



MR. MIGUEL:  Thanks.

A
Okay, Kevin.  I'm there.

(By Mr. O'Connor)

Q
Mr. Ryan, are you familiar with that document?

A
I'm certainly familiar with the second page of the document and I'm generally familiar with the following pages, which is the spreadsheet that we would get from Enviro-Tox.

Q
Fair to say it's a billing submittal prepared by Mr. Burns?

A
It is fair to say that the second page is, which would attach the backup behind it, the first page of the document appears to be the transmittal letter from Enviro-Tox to Bob Burns.

Q
And if you look at the page Bates numbered CU-2011371, what is that? 

A
1371?  These are what we'd call ACTS process sheets.  These are the forms that would be filled out by the account manager to submit to me to get the payment approved.  ACTS is the financial system used by Commercial Union.  I don't know what is stands for.  A-C-T-S.  It's an acronym for something.  Ms. Green knows.

Q
And the second page of the document is another ACTS form?

A
Yes.

Q
Do you know how these related to payments made?

A
Sure.  This is a step in the process.  Mr. Burns filled this out, submitted it to me.  You know, it contained basic information, who do you send the check to sort of stuff, and then I sign "okay to pay" and give my signature so accounting will know it's okay to issue the check.

Q
And if you look at the second page, does the form indicate what bills or what billing submittal it's directed toward?

A
Yes, it absolutely does.

Q
And what is that?

A
1st Quarter 2002 Chemical.

Q
And does it indicate the amount to be paid?

A
Yes, it does.

Q
And what is that?

A
$90,728.90.

Q
And on what date was it submitted to you?

A
It was submitted to me on August 27, 2002.

Q
And do you know on what date you approved it?

A
At that time apparently I wasn't dating it.  I do now.  "Okay to pay," and then my little signature.

Q
Is there a signature by somebody that indicates "paid."

A
That would be accounting.  I think it's Diane who's in the accounting department, but she indicates it was paid on September 3rd.

Q
Does that mean your approval was some time between August 27th and October 3rd?

A
Yes, I think that's fair.

Q
And did the same series of dates appear on the fifth page?

A
Yes.

Q
And was submitted to you on August 27th, and was paid on September 3rd?

A
Yes.

Q
And your approval signature is indicated?

A
Yes, I have to sign it.

Q
And the amount is?

A
This one is for $308,497.99.

Q
And does the form indicate for what the billing was for?

A
Yes, it's for the 1st Quarter 2002 Asbestos billing.

Q
And after the second page of the document there's a three-page spreadsheet.

A
I'm sorry, one more time, Kevin?

Q
After the first ACTS sheet, there's a three-page spreadsheet?

A
Yes.  Mr. Miguel called it an invoice.  I called it a spreadsheet.  But that's what it is.

Q
And is that the type of billing submittal that OneBeacon received from Celanese?

A
Yes.

Q
Did you have a discussion at this time with Mr. Burns regarding what type of billing submittal was appropriate under the Cost Sharing Agreements?

A
No, I didn't.

Q
Why not?

A
I don't think I knew what type of billing submittal was appropriate under the Cost Sharing Agreement, because as soon as I knew, that's when we had the discussion.



MR. O'CONNOR:  I'd like to move for the admission of this document, your Honor. 



MR. MIGUEL:  I'm going to object as hearsay, your Honor. 



THE COURT:  I can't hear you.



MR. MIGUEL:  Objection.  Hearsay.



THE COURT:  Sidebar, please.
SIDEBAR CONFERENCE RECORDED, NOT TRANSCRIBED.


THE COURT:  Ladies and gentlemen, this packet, which is Exhibit 329, quote, for identification, which means it's, as I explained before, not an exhibit in evidence until I say it is, as to the 200 or 300 series of documents.  This, as I understand it, contains documents that were received from Enviro-Tox, which you may consider, at least as to the documents in this package were generated by Enviro-Tox, you may consider that those are a submission by Enviro-Tox on behalf of Celanese of a bill for defense costs for the claims that are referred to in that submission, and that that was done with the authority of Celanese.  With regard to documents in that packet that are not from Enviro-Tox but rather were generated by Resolute Management, I'm going to require the Mr. O'Connor establish a foundation for whether those can come in as well.

(By Mr. O'Connor)

Q
Mr. Ryan, if you could direct your attention to the second and fifth pages of this document, two ACTS documents you referred to.

A
Okay.

Q
Tell me again what those are.

A
They're processing sheets.  I believe they were formed at Commercial Union, and we just adopted them when we took over handling of the claims.  It is a sheet that is filled out by the claim department and submitted to the accounting or payment department so that a check can get issued.

Q
And are these forms that were filled out in connection with the Celanese account and payment of the billing submittal that's referenced in the balance of the exhibit?

A
Clearly.

Q
Were these forms prepared by Resolute in the ordinary course of its business on behalf of OneBeacon?

A
Yes.

Q
And were they prepared at or about the time when -- reflected on the documents, August/September 2002?

A
I presume so, yes.

Q
And to your understanding, were they located in OneBeacon's files, or in Resolute Management's files maintained on behalf of OneBeacon?

A
I think so, because we produced them.  That's the COMMERCIAL UNION number on the bottom.  That's what that indicates to me.



MR. O'CONNOR:  Your Honor, I would again move admission of the entirety of the document.



THE COURT:  Any objection?



MR. MIGUEL:  No objection.



THE COURT:  That may be marked.  Well, actually, it has a number, number 329. 



Ms. Pietrella, do you want to give it a new number?



THE COURT REPORTER:  No, we'll keep it the same number.



THE COURT:  So Exhibit 329 for identification is now an exhibit in evidence. 



(Billing Submittals were marked as Exhibit 329 into evidence.)

(By Mr. O'Connor)

Q
Mr. Ryan, billing submittal that's attached to this, the spreadsheet, typical of the type of spreadsheets submitted by Enviro-Tox to Resolute Management on behalf of OneBeacon as billing submittals for the asbestos and chemical defense bills?

A
Yes.

Q
And at the time you approved these bills, had you reviewed the Asbestos Defense Cost Agreement?

A
No.

Q
Since the time -- obviously you've testified that you reviewed that document in some detail?

A
Yes.

Q
Please tell the jury the manner in which these spreadsheets don't comply to your understanding with the Defense Agreement.  And if you wish to refer to the Defense Agreement.

A
Right.  I mean, after August, clearly, of 


'02 --

Q
Mr. Ryan, you're referring to Exhibit 5, which is the Defense Agreement?

A
Yes, Exhibit 5. 

Q
And that's contained in the jury's binders?

A
Yes.



THE COURT:  I'm sorry, just for clarification, there are two agreements that have been referred to, two Cost Sharing or Defense Cost Agreements.  One is the so-called Asbestos and Chemical Agreement of 1998.  The other is the Photo Resist Agreement of 2001. 



Exhibit 5, I take it, is the earlier agreement.



MR. O'CONNOR:  It's the 1999 Asbestos Chemical Defense Agreement.



MR. MIGUEL:  '98.



THE COURT:  '98.



MR. MIGUEL:  For clarification, is the witness being asked to look at Exhibit 329?



THE COURT:  Yes.  I'm sorry, Exhibit 5.



MR. MIGUEL:  And 329?



THE COURT:  Well, let's hear the question.



MR. O'CONNOR:  I'll repeat the question.

(By Mr. O'Connor)

Q
Mr. Ryan, do you have an understanding as to the manner in which the spreadsheets that are part of Exhibit 329 don't comply with the -- do or do not comply with the Asbestos Chemical Defense Agreement?

A
Yes, I know why they do not.

Q
And why is that?



MR. MIGUEL:  Objection.  It calls for a legal opinion.



THE COURT:  I will allow -- although Mr. Ryan is an attorney by his testimony, I will allow him to answer this not as an attorney, not as giving a legal opinion as to how those sheets do not comply, but rather you may accept his answer, to the extent that you credit his answer, as his understanding and the understanding which motivated him to take or not take certain action with regard to payment after a certain date. 

A
Well, obviously from my perspective and what I did was things for my life really start on paragraph 11 of Exhibit 5, which is the Cost Sharing Agreement. 

Q
And what page does that appear?

A
Page 7, top of page 7.  Okay?  It says, "Celanese will submit all legal invoices to Commercial Union for those claims listed on Exhibits B and C."



And clearly this is a spreadsheet just listing the name of the plaintiff and the company that incurred an expense, such as the law firm of Kasowitz, Benson, Torres & Friedman.  It's not the Kasowitz, Benson, Torres & Friedman invoice.  So that's clearly a deficiency.





It then says, "Accompanied by a cover letter identifying all claims for which legal invoices are being submitted."  I think, while it's not in the cover letter, the spreadsheets themselves complies with that aspect of it.



"The total amount of defense cost for each particular claim."  This is on a claimant basis.  So it does comply with that.  



"A brief summary of the work performed during the quarter."  Obviously, there's no summary.  It's a spreadsheet.  So that wasn't complied with. 



And its purpose.  Why, for example, is the Kasowitz firm spending this money in the Tommy Wheeler claim?  So that's not there.  Okay?

Q
Let me interrupt you there, Mr. Ryan.  Do you know if quarterly summary reports of some sort were also presented to OneBeacon?

A
Periodically, we did get some updates, yeah.

Q
Is there anything, sir, that you see as problematic under the agreement, the spreadsheet billing format?

A
Well,  as I have talked about before, one of the big problems that we had, particularly with photo resist, although applicable to chemical and asbestos as well, is there's no information to show whether these claimants were exposed, you know, for Kemper was prior to 1965.  That's forty-five years or so ago.  And for Commercial Union, was she exposed between '65 and '72, or alleged to be exposed before that, or anything like that.  So we couldn't really tell because the agreement is claimant specific.  So that was a big problem.

Q
And does the Cost Share Agreement also include billing guidelines?

A
It does.  It does.  And they're incorporated by reference.  I know in the photo resist claims, and also the Asbestos Agreement.

Q
Well, if you turn to the page Bates designated within Exhibit 5, CIC00812.

A
That's the billing guidelines.  That the Celanese billing guidelines and that the bills were supposed to be in compliance with these billing guidelines.  Obviously, we didn't get the bills for asbestos, so we couldn't really tell whether they were in compliance with the billing guidelines.

Q
Is it possible to tell from the spreadsheets whether there's compliance undertaken with respect to the guidelines?

A
I'm sorry?

Q
Is it possible from the spreadsheets --

A
No, it's not.  And I would direct people from Bates stamped number CIC00814, which is a part of the billing guidelines, paragraph H, which is entitled, "Fixed Fee."  



And it says, "A fixed fee assessed for specific activity that does not reflect actual time spent to complete a task is not acceptable."  



So if the firm billed -- I'm going to submit a million dollars a year, or a hundred thousand dollars a month, and I'm not going to tell you what I'm doing with it, according to this, it's not acceptable.

Q
And if you turn to the prior page, 813, there's a section entitled "III. Billing Invoice Requirements".

A
Yes.

Q
And then it lists a series A through I, going over to the next page?

A
Yes.

Q
What is your understanding of those pages?

A
This is the invoice from the attorney -- I'm using the Kasowitz firm as an example -- this is what each invoice should contain.  That's the format it should be in.  Those are the rates.  Attorneys get paid by the hour.  I think the Kasowitz firm was $350 per hour.  And so what the hours are, each statement must include a total number of hours worked.  



Activity identification.  It says, under paragraph D, "It is essential that each legal activity be identified in the bill.  Vague and ambiguous descriptions of activity will not be accepted."



Also, skipping a sentence, "But also you must show the time spent on a particular activity.  Do not merely show a single time and toll a charge for multiple legal activities.  We will not pay for unspecified file reviews, trial preparation or deposition preparation," which is an example.  So the attorney from the Kasowitz firm can't simply put "Trial prep 20 hours."  It has to be specific.

Q
And based on the billing format received, was it possible for Resolute Management or OneBeacon to determine compliance with these guidelines?

A
No, no, no.  We got a spreadsheet.  We didn't get the bills for the asbestos, just for the asbestos.

Q
When did you become aware of the term "Asbestos Cost Share Agreement"?

A
Either Ms. Green pointed them out to me or I got the agreement shortly before we transferred it to Ms. Green, but right around that same time.

Q
Did you have any dealings with Ms. Green or discussions with Ms. Green regarding the bills that were being submitted for asbestos and chemical by Celanese to Commercial Union?

A
Oh, absolutely.  When she was first -- I had worked with Ms. Green at my prior employment at Riverstone and I recruited her to come down to Cambridge, and that as soon as she started, we discussed Celanese and the misinterpretation that I was under, that we simply had to pay whatever was on the spreadsheets that were submitted to us by Enviro-Tox.  That, in fact, that's not what our requirement is.  Our requirement is substantially different.



Ms. Green was also the one who pointed out to me that it is very rare for a company to have so many claims, asbestos claims, and not pay any indemnity settled in these claims, and that it struck her as very odd, and she has more experience in asbestos claims than I do, but it struck her as very odd that Celanese hadn't settled any of these claims that would be applicable to the CGU limit.



What Ms. Green thought, and it seems plausible to me, that Celanese wasn't tendering to us any settlements, wasn't asking us to settle, because they wanted to keep the asbestos payment stream defense going.  Because as Mr. Miguel pointed out, or maybe in asking me I pointed out, there's no limit to our defense obligation, that in fact Celanese wanted us to defend ad infinitum, which is not what the agreement says.

Q
And what does the agreement says?

A
The agreement says that it's up to our limits.  This defense agreement doesn't impact our indemnity obligation, and that if we in fact -- if Celanese had in fact settled claims, that we would reimburse those settlements up to that limit, which is only three hundred thousand.  It's a lot of money but not in the context of what we're talking about, and therefore that policy would have no further obligation.  



And if you do that with all the limits -- the Kemper limit I think was three hundred thousand, I think there's only one policy.  And the CGU, if you do it for the three or four policies, it's a million and a half, if that's the limit, if we pay that, then we're not responsible for any more of the defense.  



And so that's the first thing that we tried to do was determine whether there was in fact settlements paid by Celanese on these claims that would impact the applicable limit of the policies.



THE COURT:  And you're referring to the indemnity limit.



THE WITNESS:  The indemnity limit, of which there are two, as we talked about yesterday.  The policy has a per occurrence limit.  Occurrence is a defined term in the policy.  And it has anas aggregate limit:  regardless of the number of occurrences or claimants, the most we'll pay.  And that aggregate limit applies only to products and completed operations claims.



The per occurrence limits depends on how many occurrences you have.

Q
Did you have discussions with Ms. Green about the number of occurrences involved with the Celanese matter?

A
Yes.  In 2002, Enviro-Tox or Celanese, I don't believe they were splitting out their asbestos submission to us.  Celanese, allegedly, manufactured a product that contained asbestos.  Celanese, allegedly, has facilities that has asbestos in them.  We talked about that yesterday.



So there are now, after we pointed out, after we read the agreement, we worked with Enviro-Tox, we pointed out that you really need to separate your asbestos claims between premises claims, subject only to the per occurrence limit, and product claims, subject to the aggregate limit. 



And I think you'll see after October 2002, or thereabouts, that the bills -- there were asbestos premises bills, there were asbestos premises payments, and asbestos products payments.  And the reason is to separate those two because the limit is different.

Q
Did you have discussion with Ms. Green about how the occurrence limit would apply to the Celanese claims?

A
Yes.  Brooke and I discussed whether every site, whether the occurrence is Celanese's decision to insulate its piping with asbestos, so all its facilities arise from one occurrence.  And we pay the one occurrence limit regardless of whether the claimant was exposed in the Bayport, Texas facility, or the North Carolina facility, or the Houston facility.  That's a possibility.  



There was a possibility that each facility is an occurrence.  So all claimants that arose from the Bayport facility is one occurrence.  Because occurrence, I think as you pointed out, is defined as all continuous and repeated exposure to substantially similar conditions or so are one occurrence.  So the conditions at the Bayport facility are substantially similar.  So the facility is the occurrence.



So if we had three claims that arose from the Bayport facility and we indemnified up to the limit of the policies, the fourth claim from the Bayport facility we wouldn't be responsible.  And there were a number of other reiterations on occurrences, but those are the two that we focused on.

Q
Did you have discussions with Ms. Green regarding whether or not billing submittals from Enviro-Tox met the requirements of the Cost Sharing Agreement?

A
Yes.  She was quite adamant that they did not and -- 



MR. MIGUEL:  Objection, your Honor.  It's calling for hearsay.



THE COURT:  Sustained. 



MR. O'CONNOR:  May I be heard, your Honor?



THE COURT:  Yes.

SIDEBAR CONFERENCE RECORDED, NOT TRANSCRIBED.


THE COURT:  Ladies and gentleman, I'm going to give you an instruction that I'm going to allow Mr. Ryan to answer the question, but generally speaking, a witness on the stand is not allowed to say what some person told him or her before trial at some other place in time.  Because a report to you of what that person allegedly said sometime ago would be a report to you of what's called hearsay.  And a problem with hearsay is that if the person is not here, the person who allegedly made the statement is not here to be examined about that statement, it's not fair evidence, basically.



However, what a person said to a witness on the stand is something the witness may testify about for limited purposes that don't have to do with whether the out-of-court statement is true or not.  So you're not to consider an out-of-court previous hearsay statement for the truth, but it can come in for other purposes.



Now, one of those purposes is whether the person hearing the statement, that is, the witness on the stand, whether that statement affected his or her state of mind, motive, information, whether true or not, upon which he or she relied and took action or did not take action.  And the first question you have to ask yourself is:  Do I believe the witness on the stand that that statement was made?



If you credit the witness on the stand and believe the statement was made, then you may consider that statement for the purpose for which I tell you you may consider it.  In this case, if you credit Mr. Ryan's testimony that Ms. Green made a certain statement to him, you may consider her statement only to the extent that you find it affected Mr. Ryan's state of mind about any pertinent issues at the time.



So with that too lengthy explanation, why don't you repeat your question. 



MR. O'CONNOR:  Let's see if I can remember, your Honor. 

(By Mr. O'Connor)

Q
Did you have discussions with Ms. Green about whether the Celanese bills or billing submittals met the requirements of the Asbestos Chemical Cost Sharing Agreement?

A
Yes.  We had those discussions right along the lines of I talked about, and then she was the one who pointed out to me, in her experience, about the lack of indemnity, that it was very unusual, and that we then pointed out that under the agreement we're entitled to ask for, I'll quote it, it's paragraph 12 of the agreement.  But on page 7, it says, "Commercial Union retains the right to request reasonable backup documentation and specific items in order to verify the work billed has been performed as described.



It also in here talks about how the Policy Cooperation Clause is still in effect.  And then we discussed, hey, Celanese, let's find out whether they paid any indemnity.  Let's find out whether there's one type of asbestos claims, meaning just premises or just products, or that there are several.  And she took the ball and ran with.

Q
Did that process of gathering information impact the timing of the billing sequence?

A
Absolutely.

Q
How so?

A
It feels as I'm repeating myself.  We just wanted to pay what we owed.  We didn't know what we owed because we didn't get the information.  We didn't know whether our obligation was ending because we should have paid indemnity dollars or not.  And when we could figure it out, we could.  And we had to juxtapose that desire against Celanese's desire to get paid.

Q
Did you have discussions with Ms. Green about the Photo Resist Agreement?

A
Photo resist, yes.  The short answer is yes, I'm sorry.

Q
What discussions did you have?

A
Photo resist -- 



THE COURT:  Excuse me.  It's the same instruction.  You may not take what Mr. Ryan is about to say Ms. Green said for the truth of what she said, but rather as you find it affected his state of mind in the ways that I've indicated.

A
I recall that the thrust of the photo resist discussions at that time were on the individual claimant's exposure dates.  Asbestos has a longer latency period, which is technical-ese for you can be exposed to asbestos in 1960 and not know you're hurt until 1995.  That's just the way the fiber works.



The photo resist, the chemical, we felt that the latency period was much shorter.  So if these claimants are bringing claims in 1995, '98, '93, that it would be unlikely that they were exposed in 1965.  And so we're not responsible for the costs incurred in defending the claimant that was exposed in 1980.  And so we focused on the photo resist at that time.  



As the bills and we became more aware of other defendants in these types of claims spending less in defense, that also became an issue, but that was later.

Q
Well, let's turn to that concern, sir.  How did you become aware of what other defendants were spending in photo resist litigation, or what Celanese calls the photo resist litigation?

A
We insure those other defendants as well.  We defend those other defendants as well.  And just generally, looking at what the defense costs were for Defendant A versus Celanese, it seemed that the defense in Celanese wasn't particularly efficient.

Q
Do you recall anything about the degree of differences involved?

A
Not really, no.  I mean -- and I don't want to leave anybody with the impression that I did a scientific study, because I didn't.  It was just a general feeling that other defendants that are in these litigations, they tend to be IBM facilities, this product was sold to IBM, call it the IBM litigation, were just less.  And that's what raised a red flag and we were asked to look into it. 



And under the agreement, it seems that, although I'm referencing the Asbestos Agreement, the Photo Resist Agreement is roughly the same, that we're entitled to do that. 

Q
Did similar cost concerns, comparative cost concerns, come to your attention with respect to the asbestos and chemical litigation?

A
Yes, not to the same degree.

Q
Did you recall anything else about that?

A
We were concerned -- until 2005, when all of a sudden Celanese goes to this flat-fee arrangement, which the agreement says is, quote, unacceptable, we were concerned about the asbestos costs, the defense costs.  We felt that they weren't particularly efficient, but that we couldn't really tell because we didn't have the bills.



In photo resist, we had the bills.  Asbestos, no bills.

Q
Do you recall having any discussions with Celanese representatives?  By that I mean Celanese employees or Enviro-Tox, the need to get bills on the actual legal invoices on the asbestos chemical billings?

A
Well, I certainly recall conversations with Donna Hurt and a gentleman from Enviro-Tox, I want to say Joe Peters.  Cristy, that was really Cristy's -- did I personally say it?  I don't think so.  I think Cristy championed that cause.  I certainly endorsed it, but I specifically didn't say it.



I really started to get involved directly vis-a-vis Celanese the end of '04 or '05, because it was clear to me that we, Cristy Bresson and Resolute, and they, Enviro-Tox, Celanese, were just talking right past each other. 



We said we needed information, they said needed money, and nobody was trying to work together on it.  And that's kind of when I started to really get involved vis-a-vis Celanese.

Q
And what did you do?

A
I called Donna Hurt.

Q
What did you talk about?

A
We talked about a number of different things.  We talked about the information that we need.  We talked about the agreements.  We talked about how it's not an ATM.  You can't just send us a spreadsheet and get money.



She talked about how things are in arrears.  I said, yes, I understand that.  I understand we owe something, but we would really like to get this back on track.  



We talked about the flat fee that we didn't agree with.  We talked about the indemnity, that settlements were, in fact, made, millions and millions of dollars in indemnity.  We talked about how what our occurrence, what is the occurrence for these claims, whether it's each facility, whether it's one occurrence regardless of facilities.



At some point we talked about the photo resist settlement.  Celanese at some point in time settled the photo resist claims and paid money in indemnity, settled it.  And they were originally looking for $2 million to pay the claimants, the injured people, and we talked about that.  That may not have been with Donna.  She may have left, but right around that same time.

Q
Did you have any specific conversations with Ms. Hurt or anybody else on the Celanese side regarding the need to get legal invoices in order to pay asbestos and chemical bills?

A
Yes.  I called Ms. Hurt and said that Cristy's been asking for this and we haven't got it.  And she promised cooperation, is a good phrase.

Q
Did she disagree with your statement that Christy Bresson had asked for those invoices?

A
I don't know that she disagreed that she asked for it.  I have a hazy recollection that she said it was a recent request and I was projecting it as it had been a longstanding request.  Things of that nature.

Q
That conversation was with Donna Hurt before she left Celanese?

A
Yes.



THE COURT:  I'm going to suggest -- that clock is ten minutes fast, it's ten of eleven, but we have to go by one clock or the other, so we'll go by that one.



Let's take our morning recess.  To the extent you want to go down to the second floor, we may beat the other juries that are going to be released to go down there.  



Let's try to be back in twenty minutes, ladies and gentlemen.



THE COURT OFFICER:  Jurors, all rise.  Jurors step this way, please.



(A recess was taken from 10:55 to 11:15 a.m.)

SIDEBAR CONFERENCE RECORDED, NOT TRANSCRIBED


THE COURT:  Ladies and gentlemen, I thank you for the note, juror 2, I think, there may be a copying error as to a particular page that all of you have in your book.  The attorneys will check it out and we'll let you know.  Thanks for bringing it to our attention. 



(The juror note was marked A for Identification.)



THE COURT:  Go ahead, Mr. O'Connor.

(By Mr. O'Connor)

Q
Mr. Ryan, have you had any discussions with a representative of Celanese regarding whether the Asbestos Cost Share Agreement remained in place and effective after March 2001? 

A
Yes.

Q
What discussions have you had?

A
The discussions came up with Ms. Hurt that they were operating under the agreement.  They wanted us to operate underneath the agreement, and  I would say had a difference of opinion what that was, but the agreement was in effect.  



I met with Mr. Miguel in May of '06.  We talked about the agreement.  I met with Mr. Shaw in June of '06 and told him that, look, everybody was operating that the agreement was in place.  They were looking for their one-sixth.  We said we're looking to pay one-sixth of what we owe.  Let's move the ball forward. 



We talked about our difference of opinion on the agreement.  We talked about the sequencing, my view that it says "will then pay."  Their view is you've got to pay the bill and then if you dispute, do it later.  But there was never, ever any indication by anybody that the Asbestos Cost Sharing Agreement was no longer the governing contract between the parties.

Q
In fact, isn't it the case that that contention is contrary to all those discussions that you just described with Celanese representatives.

A
Absolutely.  Absolutely.  There was never, ever a discussion either with Mr. Miguel, with Ms. Hurt from Celanese, or from Mr. Shaw, who I understand is their general counsel -- he's as high up on the food chain that I spoke to -- any indication whatsoever that the Cost Sharing Agreement was no longer in effect, that they had nullified it, or anything like that.  They were looking for their one-sixth.  The discrepancy of this agreement is one-sixth of what.

Q
You mentioned some audits that had been performed by Alan Gray.

A
Yes.

Q
What involvement did you have with the decision to implement audits of the Celanese account?

A
Well, to the extent Cristy needed my approval, I obviously endorsed that we needed to audit.  We're not getting the information that we've requested voluntarily or through Enviro-Tox and so therefore we're going to have to do it ourselves.  We're going to have to spend the money to do it.



And so I was principally involved with the resources that we were going to use, both internal and external, and I approved the cost that it was going to cost to hire Alan H. Gray to do the audit.

Q
Sir, did you ever make a decision to withhold payment or to not approve payment on a Celanese bill based upon anything other than the merits of what the bill was submitted and its compliance with the Cost Share Agreements?

A
No.

Q
Does Resolute Management have any financial incentive to withhold payments on bills that are to be paid?

A
No.

Q
Why not?

A
We are paid to do a service on behalf of Commercial Union.  We do that service on behalf of Commercial Union.  There is no benefit.  



Also, in this particular context, as I talked about yesterday, the policies are heavily reinsured with other companies, including Celanese.  We make a payment to Celanese as we have, I mean, six something, seven, ten million dollars, whatever the number is that we paid.  And when I say "we," I mean Commercial Union paid and we then bill that to our reinsurers, including Celanese.  It's just a circle.  Don't ask me why it's a circle, but it's a circle.  So we bill that money back to Celanese.  We are better off paying that money and getting the money back from Celanese and not having to incur Alan H. Gray costs, not having to incur the cost of this litigation, not having to incur all the other attendant cost that come with not paying the money.  We are much better off paying what we owe.

Q
Do you have any involvement with the reinsurance claim between OneBeacon and Celanese?



MR. MIGUEL:  Objection.  It's irrelevant.



THE COURT:  Can you repeat the question, please?

(By Mr. O'Connor)

Q
Mr. Ryan, do you have any involvement with the reinsurance claim between OneBeacon and Celanese?



THE COURT:  Mr. Ryan personally?



MR. O'CONNOR:  Correct. 



THE COURT:  You may answer that yes or no.

A
Yes, I do.

(By Mr. O'Connor)

Q
What involvement do you have?



MR. MIGUEL:  Objection.  It's irrelevant and it's not part of the --



THE COURT:  Sidebar, please.

SIDEBAR CONFERENCE RECORDED, NOT TRANSCRIBED.


(Whereupon, the jury exited the courtroom and the following voir dire examination was done of Thomas Ryan.



THE COURT:  Do you want to inquire of Mr. Ryan?


THOMAS RYAN

VOIR DIRE EXAMINATION
BY MR. O'CONNOR:
Q
Mr. Ryan, what's the connection between -- who is the issuing company between -- who is the issuing company on the reinsurance thing you've been talking about?

A
It's my understanding it's a wholly owned subsidiary of Celanese called Elwood, Limited.

Q
Are you aware of -- in the context of your dealings with Elwood, or Resolute Management's dealings with Elwood, who's been involved?

A
I have.  Mr. McKay, who runs our reinsurance that's a collection aspect.  Mr. Paul Lambrecht, who is in the collection unit.  Mr. Bendig, which is general counsel.  I mean, a lot of the information we were requested we audited because Elwood was asking these questions, as well as other reinsurers.  So to the extent anyone who's been looking at this file was doing it in order for Commercial Union to collect from Elwood, they're all involved.

Q
Are you aware of any communications on the Elwood side, from Elwood to OneBeacon or Commercial Union or Resolute Management, relating to this case, to the dispute in this litigation?

A
I know that they had asked questions on the products versus premises.  And I know that we've had discussions with Mr. Miguel, who has indicated he represents both.

Q
And what discussions have those been?

A
We attempted to offset -- our payments to Celanese would be offset from Celanese's payments to Commercial Union, with the net check going to wherever the net check goes.



THE COURT:  Excuse me.  When you say Celanese's check to Commercial Union, you're referring to a check that would come from Elwood?



THE WITNESS:  Whether they'd send it from Elwood directly or from Celanese, I don't know.  But the obligation would be Elwood.

Q
Has the fact that Elwood hasn't paid the receivable, has that had any bearing on the claims handling process with respect to the Celanese account?

A
It's only -- its effect has been that we need to do a better job of separating premises payments and products payments and making sure -- I mean, Elwood's questioning that we're paying what we should pay.  Other than that, it hasn't had an effect.

Q
Have communications from the Elwood side to OneBeacon or Resolute Management implicated this case as any reason why payments have or have not been made?

A
I'm sorry, one more time, Kevin.  I don't know that I understood that.

Q
Has the existence of the receivable between OneBeacon and Celanese been used by the Elwood folks as a reason not to pay the claim back against Elwood?

A
I'm sorry, yes.  That's my understanding, yes.

Q
When has that happened?

A
We billed them, I think, in March of '07.  They owe us over a million dollars.  So somewhere between at least March of '07 and today.  We may have billed them before that, too.

Q
What discussions in that regard are you aware?

A
That Elwood is not paying us because we owe Celanese.  Elwood has asked questions on whether the claims that we're paying are premises claims or products claims, because the amount that we bill Elwood depends on that distinction.



MR. O'CONNOR:  Your Honor, I think he's connected up the Elwood claim process with the OneBeacon/Celanese claim process in a way that bears on the 93A issue in this case.



THE COURT:  How?  The 93A issue, as I understand it, is part and parcel of the conspiracy, bad-faith, failure to pay.



MR. O'CONNOR:  The conduct of the parties, vis-a-vis each other, is relevant to a claim under Chapter 93A.  If we're going to submit that issue to the jury, the way Celanese, through its subsidiary Elwood, has treated Commercial Union is part of the overall relationship, and how one party has treated the other is relevant to the content.



THE COURT:  What have you established with regard to any connection on this matter and Elwood's position on this matter between Celanese and Elwood?



MR. O'CONNOR:  I think Mr. Ryan just testified that one of the reasons being given by Elwood for not paying the reinsurance claim is the existence of this underlying receivable.



THE COURT:  Okay.  But what does Celanese have to do in terms with Elwood's position?



You're collapsing Elenese -- you take my point.  You're speaking of them as though they're one company and they're not.  And I have heard no foundation as to why -- or heard no evidence that there's any connection between the two that Celanese is directing Elwood to do or not do anything and therefore is or is not part of the relationship between OneBeacon and Commercial Union and Elwood.  So at this point I'm not satisfied.

BY MR. O'CONNOR:

Q
Are you aware of any communications between Celanese and Elwood directing Elwood had to act?

A
Can you say unfortunately -- no, I'm not, other than Mr. Miguel has represented, he's stated that he represents both.  And when we've had discussions, the discussions had been going both ways.  But other than -- I have no personal knowledge that Celanese is directing Elwood, although all indications are that they are, because otherwise Elwood would be paying us.



THE COURT:  Anything else?



MR. O'CONNOR:  Your Honor, I think it's something that the jury could infer that the Elwood folks are taking direction from their superiors that it's a wholly owned subsidiary of Celanese.  And in the overall circumstances of the case, your Honor, I think this is relevant to the 93A claim and should be admitted.



THE COURT:  I think to this point, that that would require speculation.  I'm not foreclosing the issue, but at this point I have not heard the foundation, so I will sustain the objection.



MR. O'CONNOR:  I reserve my right to recall Mr. Ryan to testify in this regard if an appropriate foundation can be laid.



THE COURT:  I'll hear you on that when the time comes.



Let's have the jurors back, please.


END OF VOIR DIRE EXAMINATION


(Whereupon, the jury enters the courtroom.)


THOMAS RYAN, Resumed


CROSS-EXAMINATION, Continued
BY MR. O'CONNOR
Q
Mr. Ryan, on direct exam, you responded to some questions of references to a Kasowitz flat-fee agreement?

A
Yes.

Q
What do you know about Kasowitz's flat-fee agreement?

A
I know that in the early part of '05, 2005, Celanese and Kasowitz, unbeknownst to us, began discussing a flat-fee arrangement, which is just what it sounds like:  Celanese will pay the Kasowitz a set sum of money, regardless of the number of claims, regardless of the work that was going to be done, regardless of anything.  And that as it was this close to being finalized, Donna Hurt advised us, me and Cristy, that they were doing this and they then wanted our approval.

Q
Are you sure it was Donna Hurt and not someone else at Celanese?

A
Almost positive it was Donna Hurt.

Q
And you mentioned events happening in Texas, tort reform at the same time.

A
Absolutely.  I couldn't give you an exact percentage, but the overwhelming number of asbestos cases against Celanese in 2005, 2004 to prior, are from Texas.  They were filed in Texas.  They arise from Texas facilities.  And in 2005, in response to a lot of concerns courts were having about the validity of these asbestos claims, the Texas Legislature enacted tort reform legislation, which in essence says, look, unless you can show that you're really hurt, your case is going to be deferred, and only the people with really cancer, or a specific type of cancer called mesothelioma,  will proceed to trial. 



And so you took an enormous universe of cases, moved most of them to this deferred docket, and focused on a very small number.  That's what, in essence, Texas tort reform is.  There are other aspects to it, but that's the thrust.

Q
There's been testimony on your direct exam, and I believe on cross-examine, about a gentleman by the name of Robert Burns.

A
Yes.

Q
You, of course, know Mr. Burns.

A
Yes.

Q
Does Mr. Burns still work for Resolute Management, Cavell, or on behalf of OneBeacon?

A
Mr. Burns never worked for Resolute Management.  Mr. Burns was an employee of Ken Rendall, which changed its name to Cavell, and he was terminated from that employment in November 2005.

Q
Now, at the time you became involved with Rendall America and handling the OneBeacon Insurance book of business, was Mr. Burns already employed at Rendall America?

A
He was.  I actually knew Bob before I took the  position and he was employed at Cavell, or Rendall America.

Q
And what level of position was he at that time before you joined?

A
Before I joined, he was the chief claim officer.  He was the highest person in the claims department.  I think he also had a title of senior counsel for one of the companies called Stonewall Insurance Company.

Q
And after you became involved, in I think you testified in November 2001, did his position change?

A
Yes, I demoted him.

Q
To what?

A
To a team leader reporting to me.  He had asked me to name him head of claims and I said no.  And I made him a team leader, which was kind of a compromised position.  It wasn't the lowest position in the claims department, but it wasn't the highest either.

Q
Why did you do that?

A
Because I knew Bob beforehand and I knew that he wasn't capable of the job.

Q
How did it come to be -- what date did you say Mr. Burns or what time period Mr. Burns left the employment of Cavell or Rendall America?

A
November 17, 2005.

Q
The date sticks in your mind?

A
Yes.

Q
Tell us the circumstances surrounding Mr. Burns leaving the company.

A
He didn't go quietly, I think is the best way to say it.  It became clear at that time that Bob was not capable of doing the job that we asked him to do.  We had reprimanded him in September for violating protocol and for approving payments that he shouldn't have approved.  And then in November, he sent a memo asking to -- saying in essence that a claim had a value of five million dollars and asking the insurance company to post a reserve of five million dollars when, in fact, Mr. Burns had settled the claim seven years prior to that.  The settlement had been approved by the court.  Stonewall, which what insurer at that time, or Seaton, had no further obligation whatsoever.  A clear indication that Bob was not paying attention, so he was terminated.

Q
You said he didn't go quietly.  What did you mean by that?

A
He raised a number of accusations against me in the way that I conduct business.  All those accusations have been proven false in a case that was from the Southern District of New York.  So he has, in fact, tried to make a career of it.  Mr. Miguel has hired him on a couple of occasions, I take now, to try to, in essence, splatter dirt on me and on the way I do business. 

Q
Are you aware of other matters in which Mr. Miguel and Mr. Burns are collaborating in some way?

A
I can't say Mr. Miguel, but certainly his firm, yes.

Q
What matter is that?

A
I'd say it's Ourway, another CGU insured.  He's submitted some type of affidavit in the Ourway matter.  It's sad, unfortunately.



MR. O'CONNOR:  I have no further questions. 



MR. MIGUEL:  Just redirect, slash, cross, your Honor please.


REDIRECT EXAMINATION
BY MR. MIGUEL:
Q
Mr. Ryan, I have a couple of followup questions based on what Mr. O'Connor said to you.  First you talked about when you found out about the Celanese matter, one of the issues was there had been a lack of payment because of transition issues from the physical location at 100 Summer to Cambridge.  Remember talking about that?

A
Yes.

Q
Is that the policyholder's fault?

A
No.

Q
You looked at Exhibit 329 as an example of some of the bills and how they were dealt with internally.  Do you remember looking at that, sir? 

A
Yes.

Q
That's the thick packet that's not in the binder?

A
Yes.

Q
Those bills were paid, right?

A
Yes.

Q
You didn't have invoices, right?

A
Yes.

Q
You didn't have invoices?

A
Correct, we did not have invoices.

Q
Again, in June 2004, you paid $2.2 million to Celanese --

A
Yes.

Q
-- on invoices exactly like that, right?

A
Yes.

Q
Without the underlying invoices, correct?

A
Yes.

Q
Now, you've said several times that you and I are going to differ on what an invoice is.  And it's clear that you believe that the spreadsheet that you've got does not constitute an invoice, right?  Is that a fair statement?

A
Not in the context of the agreement, which says, "On a quarterly basis, Celanese will submit all legal invoices to Commercial Union for those claims listed."



Clearly, this spreadsheet is not a legal invoice.  In fact, we're being billed for things that are not legal.

Q
Well, we're going to let the jury decide whether that's a legal invoice or not.  But my question to you, sir, is, if your predecessors from 1998 to 2002 considered that an invoice, would they be incorrect?

A
Yes.

Q
And if they told the policyholder that was sufficient as an invoice and that's all they wanted, would they be incorrect?



MR. O'CONNOR:  Objection.

A
They wouldn't be incorrect if --



THE COURT:  Excuse me, Mr. Ryan.



THE WITNESS:  I'm sorry.



THE COURT:  What's your objection, Mr. O'Connor?



MR. O'CONNOR:  Again, the same as before, your Honor, with statements of persons who aren't before the court.  Hearsay. 



THE COURT:  Well, on that basis, overruled.  You may answer.

A
It wouldn't be incorrect if they said they didn't want it and they didn't want it.  That would be correct.  



What would be incorrect was if they said they didn't -- that Celanese didn't have to do it pursuant to this agreement.

Q
You talked a little bit about the defense counsel guidelines that were attached to that agreement.  Do you remember talking about that?

A
Yes.

Q
Is it your testimony that those are directives to Celanese in how to bill the insurers?  Is that your testimony?

A
No.  These are guidelines that Celanese and the insurers agreed would be followed by the Celanese defense counsel.

Q
And so those are directives to the defense lawyers about how to put together their bills, right?

A
It is a directive to the defense lawyers how to put together those bills, and Celanese and the insurers agree that this would be the format and this would be the structure.  And if Celanese allowed -- changed that structure, then I think they have to get the insurer's approval.

Q
Is it your testimony today that those guidelines are requirements as to how Celanese had to put together the invoices or bills that went to the insurers under that agreement?

A
I think you're combining two steps.  The first step is the defense counsel has to put together its bill to Celanese and it has to follow these guidelines for the costs that it incurred.  Celanese then has to send that bill, as put together pursuant to those guidelines, to the insurers.  So I think it's a two-step process.  You seem to be making it one.

Q
You mentioned that Cristy Bresson told you she had a theory that settlements were being wrongly withheld from you to keep the defense obligation in line forever, right?

A
No.

Q
What did you say?

A
I said Brooke Green raised that and it was Brooke Green who first raised that.

Q
I apologize for getting the person that worked for you wrong.



Did you ever find that there were any settlements that had been reached that extinguished  any limit of liability under any of the Commercial Union coverage parts?

A
It's extinguish or impair.  There was none that extinguished it at this point, sir.

Q
And without extinguishment, the policy is still --

A
Absolutely.

Q
As of today?

A
Absolutely.

Q
And you've seen all of the information -- and so those theories weren't true at the time that they were raised, were they?  And they're not right today.

A
That's true.

Q
You mentioned that you'd heard that there had been about a million and a half dollars' worth of settlements.  Do you know how many claimants those lawsuits were for?

A
Wait a minute.  I think the -- I don't agree with your million and a half.  I thought it was closer to four and a half or maybe more.  Maybe earlier in time.

Q
I apologize.  I can't read my writing sometimes.  I wrote down that you said that if about a million and a half dollars would have been paid for certain coverage parts, that would have extinguished Commercial Union's obligations.  Remember talking about that?

A
Yes, right.

Q
Are you aware of any case that Celanese paid anywhere near a million and a half dollars to settle?

A
A single case?

Q
A single case.

A
No.

Q
Are you aware of any single case that Celanese has paid over five thousand dollars to get rid of?

A
Ooh.  It's an awfully low number.  I would think that it's true, but I would take it to you.  The question is whether those individual cases can be aggregated.

Q
But sitting here today, you don't know of any big payments that were made on any of these cases, right?

A
Other than the photo resist payment, no.

Q
Is it your position that Celanese should be penalized for vigorously defending itself instead of just paying settlements to get rid of limits of liability?

A
That is not my theory.

Q
Well, when you said that you thought that the defense costs told you that the work that was being done was not particularly efficient, what do you base that on?

A
Well, the agreement requires us to reimburse 


-- the phrase is reasonable and necessary defense costs.  
How do you determine what's reasonable and necessary?  

I can tell you that Enviro-Tox looked at it on behalf of Celanese and they said, "Look, some of these costs are not reasonable and not necessary," and Enviro-Tox said, "Look, we're not paying it."  



They rejected, I don't know what the percentage is, ten or twelve percent of the bills.  So Enviro-Tox did that.  



We then hired a professional auditing firm who said, "Well, wait a minute.  About thirty percent of these bills are not reasonable and necessary."  And our auditor -- this is obviously 2005, but our auditor gave a detailed listing why they're not reasonable and necessary.  You know, the millions of dollars spent on travel or whatever -- I'm using this hypothetically -- is not reasonable.  Or the excessive interoffice conference center.  The fact that one attorney bills ten hours a day every day was not reasonable.  They gave a whole itemized list, which I believe we shared with Celanese.

Q
Sir, is the basis of your saying that it's not particularly effective the amount?  And isn't it true --

A
I didn't say "effective," Michael.

Q
Okay.

A
Efficient.

Q
Okay.

A
Which is one word that I use which is reasonable and necessary.

Q
Would you agree that having thousands of cases paying under five thousand dollars to get rid of them and vigorously defend themselves was effective?

A
You mean with just those facts?  I don't know.  I mean, we have lots of insureds that do that.  I wouldn't say it's ineffective.  I mean, they've spent four-and-a-half million in indemnity dollars for asbestos and chemical?  

Q
To get rid of how many thousands of claimants?

A
I don't know.  You know, how many thousands of claimants are actually injured?  There's a lot of details that go into that. 

Q
Well, certainly Celanese is within its right to vigorously defend the case where they think there wasn't an actual injury, right?

A
Oh, absolutely.  As I talked about, I think right up front, what Celanese wanted out of the Cost Sharing Agreement and what they obtained was they got to control the defendants.  And if that says we are going to file Motion A and if it's rejected we're going to file it again, and if it's rejected again, we're going to file it again, Celanese got to control that defense.  That's what they wanted.  That's what they got.

Q
You kept saying that in your activities since the filing of this lawsuit that Celanese keeps saying they want a sixth, they want a sixth, they want a sixth.  They didn't get a sixth, did they, from you, until a month or two before trial?

A
No.  Obviously, they got a whole bunch of money.  Our meeting on May 5th, Michael, was obviously a watershed event.  And you promised the new age of transparency.  We had the audit results.  We had a lot of the information we asked for.  We always had that conflict between paying what we owe and not paying anything, and so ultimately we did pay.

Q
Sir, you said something I thought was interesting.  You said you were better off paying than not paying.  Do you remember saying that in terms of holding onto your money.  You said you were better off paying.

A
Oh, would Commercial Union be better off paying?  Yeah, sure.

Q
But they didn't, did they, until they were sued?

A
Well, maybe I was a bit flippant.  We are better off paying what we owe, because when we pay, we become the policyholder.  We become Celanese.  And we turn around to the reinsurers, one of which is Celanese, and we says, "Please reimburse us."  And guess what those reinsurers say?  We reimburse what we're supposed to reimburse.  Did you pay what you owed or did you pay something else?  And so we have to make sure that we pay what we owe.  And that's why -- and in fact, it's particularly important because what we bill our reinsurers depends on whether the claim is a product claim, meaning the asbestos that's alleged, the asbestos-containing product that Celanese made, which we billed them a different amount for that than if it's a premises claim.  And so the reinsurers, look, they reinsure the policy.  They have the same -- Celanese.  We have a policy.  Celanese stands right behind it, their reinsurer.



So if the claim doesn't trigger our policy, it doesn't trigger Celanese's reinsurance of that policy.  So if I pay that claim that doesn't trigger our policy, Celanese gets to second-guess that and say, hey, look, it didn't trigger your policy, doesn't trigger my policy.  I don't have to reimburse it.  I've now paid money to Celanese and Celanese isn't going to reimburse me.  So we have to make darn sure, or we try, you know, we have to compare that to our obligations to pay what we owe.



So we are much better off paying what we owe right up front, getting the money back, and avoiding the friction costs that we're involved with now.  That's what I meant, and if I was a little about that, I apologize.

Q
You mentioned, again you went back and talked little bit about Texas tort reform.  Do you remember talking about that?

A
Sure.

Q
Is it your testimony that the vast majority of the cases being brought against Celanese went away?

A
What do you mean by "went away"?  They weren't dismissed, Michael, but they are in fact put on a deferred docket.

Q
By virtue of the Texas tort reform, did the number of cases being brought against Celanese diminish in Texas?

A
The activity from those cases diminished substantially.  The cases -- I bring a case against Celanese and I'm not hurt, in Texas now that case gets put on a deferred docket.  Does it go away?  No.  Do you have to work on it?  No.



So if you're saying the sheer number of cases, did that go down?  I think it ultimately did go down, but that didn't go away.  But it got deferred on the docket.



What did go down was the amount of work necessary to defend that case.  Why?  Because if it's on a deferred docket, there's nothing to defend.  The claimant isn't pursuing it.  He doesn't get a trial date.  He doesn't get to pursue his claim.

Q
You were talking about Mr. Robert Burns that worked at the company before you got there, worked under you and has since left the company, right?

A
Yes.

Q
What evidence do you have that my firm hired him to do anything?

A
I know he submitted a declaration on behalf of a policyholder that your firm is representing.  Did I say "hire"?

Q
Yes, you did.

A
I apologize.

Q
Do you have any basis whatsoever to tell this jury that Mr. Burns was paid any compensation by my firm for anything?

A
I don't know that, and I apologize.  I do know that he has submitted a declaration on a claim that he didn't even handle, asserting roughly the same kind of theories you're asserting here, that NICO wants to hold the money, this sort of thing.  So, no, I apologize if I said "compensate."

Q
You discussed a September of '05 reprimand of Mr. Burns for authorization of payment of claims.

A
Yes.

Q
Was that to Celanese?

A
No.

Q
Was Mr. Burns ever reprimanded for any of the activities on the Celanese account?

A
No -- reprimanded?  No.



MR. MIGUEL:  That's all, your Honor.  Thank you. 



MR. O'CONNOR:  Just a couple of followup, your Honor. 


RECROSS EXAMINATION

BY MR. O'CONNOR:
Q
Mr. Ryan, you just paused at that last question when you said "reprimanded, no."  What did you mean by that pause?

A
The fact of the matter is, Bob came in and said we have to make these payments and he hadn't even read the agreement.  He didn't even have the agreement.  So he didn't know, really, what our obligations were and admittedly I relied on him.  That's further indication, maybe even back then, that Bob wasn't doing the job he should have done.  He should have had the agreements in hand.  He should have understood them and said, look, hey, we're obligated to do this, or let's do this, or we should do.  Maybe we're not obligated to, but it's the right thing to do. But he should deal from a basis of knowledge and he didn't, and t's really what the problem with Bob.  He doesn't spend the time to actually know what he's supposed to be doing.

Q
Mr. Miguel just asked you about invoices or billings that were paid without having actual invoices.  Do you recall that?

A
Right.

Q
And some of those were the 2002 invoices that you just referred to right now, or the 2002 billings that you just referred to right now that Mr. Burns submitted to you?

A
Yes, some of them are, yeah.

Q
And there were some June 2004 payments that were made to Celanese.  Are you familiar with that?

A
Yes.

Q
And that was before invoices were provided?

A
Yes.

Q
Why were those made without invoices?

A
We were told we were going to get the invoices.  We also realized in '04 that they are premises claims, so what you'll see is the premises claims are not subject to that aggregate limit.  So we didn't have that issue to deal with.  So one of the issues went away so we paid the premises claims.  We didn't have invoices.  We thought it was the right thing to do.  At the time we thought, well, we're going to get the invoices.  If we need to, we can ask Celanese for the money back.  That's why.



MR. O'CONNOR:  No further questions. 



MR. MIGUEL:  Nothing further.



(End of Mr. Ryan's testimony.)
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