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P R O C E E D I N G S
(In court without the jury present at 9:04 a.m.)



THE COURT:  Good morning. 



MR. O'CONNOR:  Good morning, your Honor.  Yesterday evening at 6:37 o'clock I received two new exhibits from plaintiffs that had not been disclosed to us before, your Honor.  They appear to be documents that the next witness, Mr. Burns, stole from Resolute when he left the company.  Mr. Burns has been on plaintiff's witness list for ten months now, and we object to the timing of this disclosure and would ask that these documents are ruled inadmissible for that reason.



THE COURT:  Could I see the documents, please?



MR. MIGUEL:  Good morning, your Honor.  



THE COURT:  Good morning. 



MR. MIGUEL:  Our next -- 



THE COURT:  Before you begin, let me just take a quick look at the document, Mr. Miguel.



MR. MIGUEL:  Sure. 



THE COURT:  Okay.



MR. MIGUEL:  Good morning.  Our next witness is a gentleman named Robert Burns, a former employee of Cavell Resolute, et cetera, et cetera.  He appears here today under subpoena.  



When he came to town, he provided us with these documents.  As soon as we got them we turned them over.  With respect to the timing, it is my understanding that these documents have long been in the possession of the defendants.  



The court is now hearing an objection from the party that provided me with emails from Mr. Ryan at the conclusion of my examination of Mr. Ryan last week.  



We have not held on to these documents.  We turned them over as soon as we got them.  And I'm sure that Mr. O'Connor is entirely capable of eliciting cross-examination about the means by which they got into Mr. Burns' hands, if he thinks that there is any nefarious work here. 



All I know is a witness comes to us, brings us documents which specify our client.  We believe that they are highly probative, highly relevant, and there's been no, you know, stealth activity to try and prevent these documents from getting into the hands of Commercial Union or Resolute.



THE COURT:  Let me ask you, Mr. O'Connor, what's the import of these documents?  How do these documents affect your case, your client?



MR. O'CONNOR:  I have no idea, your Honor.  I've only just seen them.



THE COURT:  Last night?



MR. O'CONNOR:  Last night.



THE COURT:  How do they relate to -- Mr. Miguel says they specify his client.  Offhand I don't see that. 



MR. O'CONNOR:  Well, there's one reference to Celanese on 245, your Honor, in the first table.



THE COURT:  Right.  I see that. 



MR. O'CONNOR:  Several lines down.



THE COURT:  Bresson, two million eight sixty-six two thirty-two; 2005 projection, 4 million.  Paid and projected.



MR. O'CONNOR:  At the very most, your Honor, the rest of this document should be redacted off and just leave the Celanese column from that table.



MR. MIGUEL:  We have no objection to that, your Honor, except to the extent that --



THE COURT:  Well, to make sense.



MR. MIGUEL:  Yes, to make sense and not have a single line that says Celanese, and it has a couple of lines.



THE COURT:  Yes, the headings will remain.
What about the other document?



MR. O'CONNOR:  The other document appears to be a spreadsheet, your Honor, with various totals and various different books of business at Resolute.



THE COURT:  And does it specify anything regarding Celanese?



MR. O'CONNOR:  There's nothing about Celanese on here whatsoever.



MR. MIGUEL:  Respectfully, your Honor, the offer of proof would be that we have been informed that Mr. Burns will say that this was a projected payout by company as opposed to policyholder, and the handwriting on the upper right-hand corner are Mr. Burns', reflecting something that Mr. Ryan told him at the meeting that this was handed out.



THE COURT:  "Needs to discuss."



MR. MIGUEL:  No.  It says "For Ryan bonus," under the word "target" on the right-hand side.



MR. O'CONNOR:  It's my understanding, your Honor, those were the notes of Mr. Burns from a conversation with counsel, your Honor.  It's a privileged communication.



THE COURT:  Well, we may need to have a voir dire, if you press believing those notes on the page.  Do you?



MR. MIGUEL:  Yes, your Honor.  I'm more interested in the notes, frankly, than the truth of the rest of the document.



THE COURT:  So we may need to have a voir dire about that, which we probably should have first, I would think, before we bring the jury down.



Officer Baker, would you let the jurors know I'm dealing with a matter with the attorneys.



THE COURT OFFICER:  Yes, your Honor. 



MR. O'CONNOR:  Your Honor, we really don't need a voir dire.  I was provided with Mr. Burns' testimony from an arbitration proceeding in New York regarding that exact note after I first saw this document.  And he testified in that proceeding.  I can show you the transcript.  The meeting when those notes were taken was a meeting with Mr. Ryan's team leaders and in-house coverage counsel:  Mr. Bendig, Mr. Robert Whitney, and Darlene Boreg [phonetic].



THE COURT:  Well, that raises the possibility that this reflects an attorney-client privilege communication.  But what evidence do you have that it does in fact?  I mean, the fact that somebody scribbles a note during a meeting with an attorney may have nothing to do with either seeking or receiving advice.



MR. O'CONNOR:  Well, I think the context of the meeting, your Honor, was they were discussing claims, and those are privileged communications.



THE COURT:  Well, if somebody writes something totally unrelated to what's being discussed at the meeting, that's not a reflection of a privileged communication.  



What evidence is there, what foundation is there that this reflects the purpose, content, advice at the meeting?



MR. O'CONNOR:  My expectation is Mr. Burns is going to say that that note was something -- he wrote down what Mr. Ryan said at that meeting.  So it would be a privileged communication.



THE COURT:  Not necessarily.  That's why I think there may be a voir dire, unless the transcript you refer to answers those questions. 



MR. O'CONNOR:  I don't think it gets to that level.



THE COURT:  An in-house attorney is present at a meeting where only business is discussed, none of that is potentially privileged, because there's no seeking legal advice.  It could be strictly regarding business operation.



So it sounds like we do need to have an inquiry of Mr. Burns.



Is Mr. Burns here?



MR. MIGUEL:  Yes, he is, your Honor. 



THE COURT:  Mr. Burns, good morning.  How are you, sir?



MR. BURNS:  Fine. 



THE COURT:  Would you please come to the witness stand.



Myrna, if you let the jurors know we'll be about ten minutes.



THE COURT OFFICER:  Yes, your Honor. 



MR. MIGUEL:  One other issue, so we don't have to do this while the jury here is, this is a former employee that is here under subpoena and we would request under Rule 611 to cross-examine.



THE COURT:  Let's have Mr. Burns sworn first. 



For purposes of this voir dire, that's probably not an issue and I'll address it.  



MR. MIGUEL:  Thank you, sir.



THE CLERK:  Raise your right hand.


ROBERT BURNS, Sworn


VOIR DIRE EXAMINATION



THE COURT:  Because you are the proponent of this, if you wish, you may inquire.



Just for the record, let's mark these I.D. exhibits.  Well, these are received numbers 246 and 245.  Are those in?



MR. O'CONNOR:  Those are I.D. exhibits.



THE COURT:  So these are I.D. 245 and 246.



(2005 Projected CGU Payments was marked as Exhibit No. 245 for Identification.)



(Boston Operations Financial Analysis, Second Quarter 2005, was marked as Exhibit No. 246 for Identification.)

BY MR. MIGUEL:  

Q
Good morning, Mr. Burns.

A
Good morning, sir.

Q
You might have to say some of this again when the jury is here, but could you please describe to the court what positions you've held with the Randall Cavell Resolute
entities?



THE COURT:  Before we do that, let's have him on the record identify himself.



MR. MIGUEL:  Oh, sorry.

Q
Please state your name for the record.

A
Robert Burns.

Q
Are you currently employed?

A
Yes, sir.

Q
By whom?

A
Strube, S-t-r-u-b-e, Strube, Inc.

Q
And what do you do for Strube?

A
I'm general counsel.

Q
How long have you had that position?

A
Since October 2007.

Q
What did you do before that?

A
Before that I was at Castlewood, which is now called NStar.

Q
How long were you at Castlewood?

A
About a year and a half.

Q
What was your position at Castlewood?

A
I was the assistant vice president for the Stonewall book of business. 

Q
What did you do before you were with Castlewood?

A
I was a consultant with IRI in Massachusetts for about six months doing work on the John Hancock book of business.

Q
What's IRI?

A
Insurance Resolution, Inc., a consulting firm.

Q
And what did you do before IRI?

A
I worked for Cavell, Randall, American, Stonewall.

Q
For how long?

A
I started with Stonewall in 1999.  I left Cavell, Stonewall in November 2005.

Q
In 1999, what was your position?

A
I was an assistant vice president of claims over the Great American, Stonewall, and Transport book of business. 

Q
And did that change?

A
Yes, that changed in September of 2000, when the Stonewall book of business was sold and I came to Boston as the vice president and senior counsel for Stonewall Insurance. 

Q
And when was that?

A
September 2000.

Q
And what were your duties from and after September 2000?

A
I began with just the Stonewall book, overseeing the claims.  I was responsible for the claims, making sure they're handled properly, making sure all the organizational things were taken care of.  



Later on I was also put in the position of assistant vice president of Seaton.  And then later on when Resolute came in, I was a team leader, but I still had the title of vice president, senior counsel, and I was also made a vice president of Ken Randall/Cavell. 

Q
What does a team leader do?

A
A team leader means that you just oversee a team of claim handlers. 

Q
Do you handle claims yourself?

A
Yes, we did.

Q
While you were there, was a team leader considered part of management?

A
Yes.

Q
And were there periodic meetings of managers at Randall/Cavell or whatever it's called?

A
Yes, we had weekly meetings.

Q 
And were financial aspects of the company undertaken or discussed at any of these meetings?

A
Yes, sir.

Q
In what form would you have financial discussions?

A
About once a month or so, Tom would come in with some handouts describing how much money had been spent, where we were, just so we were aware of where we were, our spending situation, how much money was going out.

Q
Mr. Burns, you're a lawyer by trade, right?

A
Yes, sir.

Q
You have a law degree?

A
Yes, sir.

Q
When did you get your law degree?

A
1982.

Q
Do you understand that Mr. Ryan is a lawyer?

A
Yes, sir.

Q
At any of these team meetings did the fact that many of you have law degrees ever come up in discussions with Mr. Ryan?

A
No, sir.  These were business meetings. 

Q
Did he ever tell you although you have a law degree that you're not practicing law in undertaking your functions with the company?

A
I don't remember that. 

Q
Can you take a look -- we have a binder in front of you -- at Exhibit 245.
Have you seen this document before?

A
Yes, sir.

Q
Is this one of the documents you gave us when you came to town?

A
Yes, sir.

Q
Can you describe what this is?

A
This was a chart/table prepared by Tom that was passed out at one of the staff meetings. 

Q
And this was given to you by Mr. Ryan at one of the staff meetings?

A
It was either handed out by Tom or his assistant.

Q
And at the top it says, "2005 Projected Payments CGU," correct?

A
Right.

Q
Can you explain what this means to you?

A
Yes.

Q
Specifically, sir, I'm looking at the first box that says, a heading, "Asbestos Greater than One Million," and I see that Celanese is listed in there.  Can you explain generally what this means and particularly what it means with respect to Celanese?



MR. O'CONNOR:  Objection, your Honor.  Foundation. 



THE COURT:  Would you explore the basis of Mr. Burns' understanding of what this document represents.

BY MR. MIGUEL:

Q
Was the import of this document ever explained to you?

A
Yes, sir.

Q
By who?

A
Tom.

Q
And what were you told?  I'm sorry, Tom Ryan?

A
Tom Ryan.

Q
And what were you told?

A
This document was prepared so that we could look at how much was paid -- we were trying to quantify the large accounts and how much money was going to be spent in a year.  And so we would look at what was paid for those accounts and then we'd have to do projections of how much would be spent for the next year so we could project the erosion of the cap.

Q
What do you mean --



THE COURT:  I'm sorry.  You said erosion?



THE WITNESS:  Erosion of the cap.

BY MR. MIGUEL:

Q
What did you mean by "erosion of the cap"?

A
Resolute issued a reinsurance policy, which is called a cap cover program, and erosion simply refers to how much money is going to be spent from that cap cover in that year.

Q
So where it says "2005 Projection," is that the amount of money, as you understand it -- well, what do you understand that column to mean?

A
The projection, that's how much the claim handlers and team leaders were forecasting were going to be spent on each of those accounts for asbestos in that year.

Q
And that's before any bills came in for that year, right?

A
Correct.

Q
And what were you told about this document in particular?  Was there any other discussion other than this was the forecast?

A
This was the forecast of what was going to be spent for the year and we had to prepare it.  It was done with an eye toward, you know, the target numbers.

Q
What's a target number?

A
A target number is the amount of money that Resolute wants to spend in a year.  They don't want to go above it.

Q
And what happens if they go above it, if you know?

A
My understanding is --



MR. O'CONNOR:  Objection, your Honor. 



THE COURT:  Sustained. 

BY MR. MIGUEL: 

Q
Were you ever told by Mr. Ryan what would happen if the target number exceeded, say, for example, the Celanese $4 million that's listed here?

A
Well, you wouldn't look at the account on an individual basis.  You would look at the target number as a  grossed-up number for all the payments for the entire year.  You wouldn't have a specific target for each account, although this document, No. 245, reflects what we projected we were going to pay.  The target number was for all accounts paid.

Q
When this was given to you at this meeting, were you provided with any instructions on whether to keep it or not?



MR. O'CONNOR:  Objection, your Honor.



THE COURT:  What's your objection?



MR. O'CONNOR:  Form.



THE COURT:  Sustained. 

BY MR. MIGUEL:

Q
Why do you still have this document?

A
At the meeting, when Tom passed out these documents, he said he wanted us to look at these numbers every day to ensure that we hit the targets.  So being a good soldier, I said, okay, I've got to look at this document every day to make sure my team is in compliance with this.  So I took the document home and hung it up in my wardrobe where the shirts are.  So every day when I grabbed a shirt, I could look at the target number.

Q
Did you steal this document?

A
I was not aware that it was privileged.  I did not intend to steal it.  I don't believe I did steal it.

Q
Do you know whether in these -- do you have in mind the particular meeting at which the 2005 projections were given out?

A
I recall the meeting, yes, sir.

Q
Were there lawyers there, practicing lawyers?

A
There were in-house attorneys.  

Q
Who?

A
Darlene Boreg, Rob Whitney.  I believe Brian Bendig might have been there.  Then you had myself and Tom.  And Brooke Green, I believe is also an attorney.  She would have been there, but she was not on the legal staff.

Q
Did you have an understanding that this was a privileged communication?

A
No, sir.

Q
Were you told by anybody at the meeting that this was a privileged communication?

A
No, sir.

Q
Were you told at any of the weekly meetings of the team leaders that the contents of your discussions were privileged?

A
No, sir.

Q
Sir, can you turn to the next document in your book that's been marked for identification as Exhibit 246.

A
Yes, sir.

Q
Do you see that?

A
Yes, I do.

Q
Is that one of the documents you gave us when you came to town?

A
Correct.

Q
What is this document?

A
This was passed up by Tom and this shows a breakout of the book of business, CGU, Stonewall, Seaton, and it shows our results for the years.  And then in the far right-hand corner, the far right-hand side, it has the target numbers that I referred to earlier.  That's how much they wanted to keep their expenses by book to for the year.



THE COURT:  I'm sorry?  By?



THE WITNESS:  By book.  In other words, CGU's a book of business.  Stonewall's a book of business. 

BY MR. MIGUEL: 

Q
CGU, Commercial Union?

A
Correct.

Q
OneBeacon?

A
Yes, sir.

Q
And when did you get this?

A
This was passed out at one of those staff meetings by Tom and his assistant.

Q
Do you see some writing in the upper right-hand corner?

A
Yes, sir.

Q
Is that a date?

A
Yes, sir.

Q
What is that date?

A
7/19/05.

Q
Is that in your writing?

A
That is my writing.

Q
And on the left-hand side, there's something writing on top.  Can you read that?

A
Yes, sir.

Q
What does it say?

A
It says, "Tom needs to discuss with Ajit as we are missing targets."

Q
Is that your writing?

A
Yes, sir.

Q
What does that mean?

A
Tom told us that our target numbers were too high.  We were spending more money than we should have.  He was going to have to discuss that with Ajit Jain. 

Q
And under the word "target" on the far right, I also see some writing.  Do you recognize that?

A
Yes, sir.

Q
Is that your writing?

A
Yes, it is.

Q
What does it say?

A
"For TMR bonus."

Q
What does that mean?

A
For Tom Ryan's bonus.

Q
What does mean under the word "target"?

A
Tom made a reference that we had to meet the target for him to get his bonus.

Q
I'm sorry?

A
Tom made the reference that for him to get his bonus, we had to hit the targets.

Q
Is this a document that you were told was privileged?

A
No, sir.

Q
Were there lawyers at the meeting on -- I'm going to ask you a question.  It says 7/19/05.  Is that the date as you recall of the meeting?

A
That was the date of the meeting.

Q
Were there lawyers at that meeting?

A
Yes, sir.

Q
Were you told that the contents of that meeting were privileged?

A
No, sir.

Q
Do you understand with respect to this document that you were given this as part of a privileged communication from your employer?

A
No, sir.  Had I been told it was privileged, I would have written "privileged" on it.

Q
Well, what were you told to do with this document?

A
This is the one I was told to look at on a daily basis to make sure that our numbers were -- that money we were spending were hitting the targets.  And this is the one I posted so I could look at the number every day to make sure I was doing all I could to get us in the target range.

Q
And did you do that?

A
Yes, sir.

Q
And where did you look at it every day?

A
I posted it on my wardrobe where I grab shirts.

Q
Did you understand that it was wrongful for you to take this home?

A
No, sir.

Q
And you said earlier that Mr. Ryan instructed you to look at this every day?

A
Yes, sir.

Q
Did he tell you to keep it at the office?

A
No, sir.

Q
Did he tell you it was privileged?

A
No, sir.

Q
Did he tell you not to disclose this to anybody?

A
No, sir.

Q
And I want to just focus on the first heading where it says "CGU" and not looking at the Stonewall Seaton.  Do you see that, sir?

A
Yes, I do.

Q
And under "target" there's a total number of $75 million.  Is that the target that you were explaining was the target for Commercial Union?



MR. O'CONNOR:  Objection. 



THE COURT:  Sustained. 

BY MR. MIGUEL:

Q
Were you told anything about that number?

A
We were told that the target number is the maximum number we're allowed to spend or that Resolute wants us to spend every year after collection of reinsurance.

Q
And that included anything that was paid on Celanese, correct? 

A
Correct. 



MR. MIGUEL:  That's all I have at this point, your Honor. 

BY MR. O'CONNOR: 

Q
Mr. Burns, the meetings that you talked about where you got these documents, now it's the case now, sir, that the July of '05 meeting -- July 19, 2005 is the date on Exhibit 246, correct?

A
Yes, sir.

Q
The first time you ever saw a document like this was at that meeting, correct?

A
No.  Tom would pass them out before then.

Q
Never saw a document with a target number written on it before; isn't that correct? 

A
I don't recall.  I may have seen other ones.

Q
You have no recollection of any target number like that being disclosed to you prior to this July meeting, correct?

A
No, sir.  I remember discussions about targets and target numbers being discussed and seeing numbers beforehand.

Q
And in attendance -- these were regular weekly meetings, correct?

A
Correct.

Q
And claims would be discussed at these meetings, correct?

A
Yes, sir.

Q
And legal defenses and legal issues would be discussed with counsel regarding those claims, correct.

A
On occasion.

Q
That's what counsel were there for, correct?

A
I couldn't answer that question.  I don't know.  Counsel would opine on many things at those meetings. 

Q
Well, the -- 



THE COURT:  I'm sorry.  I didn't hear what you said.



THE WITNESS:  Counsel would opine occasionally on many things at those meetings.

BY MR. O'CONNOR:  

Q
Internally at Randall Cavell, during the time you were there, staffing was broken up into the claims side and the legal side, correct?

A
Yes, sir.

Q
And the legal department provided legal advice regarding coverage issues, coverage defenses, legal positions the company was taking with respect to claims to the claims staff, correct?

A
Yes, sir.

Q
And that was their function, correct?

A
That, in addition to other functions such as handling claims occasionally.

Q
And when the legal staff were at these meetings, they'd be responsible for dealing with the legal aspects of claims that were being discussed, correct?

A
Yes, sir.

Q
And in connection with payments that were to be made on claims, legal issues would be relevant to those discussions, correct?

A
They could be, yes.

Q
And those legal issues were regularly discussed at these meetings, correct?

A
I wouldn't say regularly.  Oftentimes a lawyer is there to discuss cases that they were settling for the handlers.  But legal issues being discussed, I can't say with any specificity if they were discussed at this meeting or not.

Q
Well, what drives the settlement of the case are legal issues, correct?  What the company's obligations are under its policies, correct?

A
Correct. 

Q
You're a lawyer.  You know that policies cover things and some things don't cover other things, correct?

A
Correct.

Q
And determinations as to what the value of a case is and what should be paid on it is all wrapped up and tied up with legal advice being provided by in-house coverage counsel at Cavell/Randall/Resolute, correct?

A
That would be correct. 

Q
And those are just the kinds of issues that were discussed at these weekly meetings, correct?

A
Not all times, sir.  Many were staffing issues, work flow issues, things that needed to be done.  I mean, discussion of legal issues happened occasionally, but it wasn't a routine occurrence. 

Q
You said you taped up this document in your closet so that you could look at it each morning?

A
Yes, sir.

Q
Looking at it each morning didn't affect how you handled claims in any significant way, did it?

A
It reinforced the fact that Tom wanted us to meet the targets for those companies.

Q
You paid the claims that you thought were due to be paid, correct?

A
I would recommend the claim for payment, yes.

Q
And in terms of your handling the claims, it didn't change in any significant way the recommendations that you made, correct?

A
What it would change is I would look for other discounts to be taken or any cuts to be made of the bills.  That's something that reinforced the fact that we had to maximize the dollars that we were spending.

Q
But you wouldn't make cuts on bills that you didn't think were warranted, would you?

A
If the expenses or the bills were warranted, I'd recommend payment.

Q
So you wouldn't make cuts that you'd think were unwarranted, correct?

A
Correct.

Q
And you would recommend payment of bills that you thought were due to be paid, correct?

A
That would be correct, yes, sir.

Q
And if you thought a claim was due to be paid, you'd recommend payment on it, correct?

A
Correct. 

Q
And these target numbers had no bearing on those recommendations that you made.  Isn't that correct?

A
I would recommend payment on -- that's correct.  I'd recommend paying all claims that I felt were justified.

Q
You've got no personal knowledge regarding payment recommendations regarding how any of these target numbers impacted the handling of any claim, do you?

A
I'm not sure I follow your question, counsel.

Q
You don't know how the handling of any claim was affected by these target numbers that you say Mr. Ryan provided you.

A
I'm sorry.  I'm not following.

Q
You don't know -- 



THE COURT:  Let me interrupt, Mr. O'Connor.  Are you talking now about the issues of foundation or lack thereof for the privileged nature of this document or are you going into other areas?  This is a voir dire on whether this is a privileged document. 



MR. O'CONNOR:  I apologize, your Honor.  I got carried away a little.



I don't have anything further on that issue.



MR. MIGUEL:  I have one followup with a document, sir. 

BY MR. MIGUEL:
Q
With respect to Exhibit 245, did you understand it to be a legal opinion that the maximum payment to Celanese in 2005 should be $4 million?



MR. O'CONNOR:  Objection. 



THE COURT:  In that form, sustained.

BY MR. MIGUEL:

Q
Did you understand any of the information on Exhibit 245 with respect to Celanese to be privileged or to --



MR. O'CONNOR:  Objection. 

BY MR. MIGUEL:

Q
-- be a legal opinion?



MR. O'CONNOR:  Objection. 



THE COURT:  Overruled. 

A
No, I did not understand that there was any legal opinion issue in this.

BY MR. MIGUEL:

Q
And with respect to Exhibit 246, the next one, the one that says "operating financial analysis," did you understand any of the information typewritten on this document to be a legal opinion?

A
No, sir.

Q
Did you understand any of the notation that you've made to be a reflection of legal advice or opinions that was provided at that meeting?

A
No, sir.



MR. MIGUEL:  Nothing further.



THE COURT:  Mr. O'Connor, anything further?



MR. O'CONNOR:  Nothing further, your Honor. 



THE COURT:  Thank you, Mr. Burns.  You may step down.  Watch your step, sir.


(END OF VOIR DIRE.)



THE COURT:  I'll hear you on the issue, Mr. Miguel.



MR. MIGUEL:  Thank you, your Honor.  



With respect to this witness, as the court heard a little bit of, he's the former team leader under which the Celanese account was administered for his time in Boston from approximately 2002 to 2006.  He is here involuntarily under a subpoena.  We expect that the testimony that we elicit will be exclusively with respect to his work at Cavell.  We believe that many of the things that the court and the jury will hear will constitute a party opponent admissions, and we would seek leave to cross-examine.



THE COURT:  Well, you've argued two issues.  We might as well hear the other one out, too.



On both issues, Mr. O'Connor?



MR. O'CONNOR:  I think he's testified, your Honor, that whatever claim recommendations were made were all tied up with legal advice that was being provided.  That's the function that plaintiff's counsel served at these meetings.  And communications made in that context, I believe, were privileged, your Honor.  And we press our claim that the notations that Mr. Burns made on these documents should be redacted and he should be prohibited from testifying regarding what was said at these meetings regarding payments on claims and what should be done in that regard.



THE COURT:  On the adverse party issue?



MR. O'CONNOR:  Mr. Burns is an adverse party, but he's adverse to his former employer, your Honor.  He's been called here by Celanese.  Apparently they intend to elicit testimony from him, trying to establish some sort of nefarious motive on behalf of Resolute as to why the Celanese bills weren't paid.



I don't see the connection between any of this and claims decisions that were made on Celanese.  We've had actual percipient witnesses talk about why claims decisions were made on Celanese.



THE COURT:  And those witnesses testified without objection to any privileged nature of why claims were paid, which are driven, in part, by legal advice. 



MR. O'CONNOR:  I don't believe there was any testimony about claims meetings like this.  Ms. Bresson testified about why she took the action she took.  She wasn't at these meetings.  We had Mr. Burns testify about his interaction with Ms. Bresson and his decision-making process.  We didn't have him testify about what conversations that may have been had in privileged context.  I don't believe there's been any waiver, your Honor. 



THE COURT:  Thank you.  



MR. MIGUEL:  I'm sorry to mix up the two things, your Honor.  



With respect to these documents, I think Mr. Waymon so far has the distinct honor of being the only witness that the jury has heard from that doesn't have a law degree.  There's been no testimony or information provided to this jury or to the court that the function that these people were undertaking is under a special cloud of secrecy by the mere fact that they are claims handlers that have law degrees; and so therefore we think that the objection is without merit.



THE COURT:  Certainly business meetings or meetings, the purpose of which is to discuss the business of the company, the operations, management, staffing in an insurance company or a company like Resolute, payment of claims that are certainly the subject of legal obligations and documents and so forth, the law is not that all of those are privileged simply because, and particularly where an in-house attorney may be involved, there are cases where the in-house attorney also had a business function, business-related function as opposed to giving of legal advice function, and so the law distinguishes between comments made or statements made in those different context.



In this case, the witness has said that in-house attorneys were present.  I think everybody else who was present was also an attorney, but clearly he and Mr. Ryan and Ms. Green, and perhaps others who were also lawyers, were acting in their capacity as non-lawyers, if you will, with the company.  I've not heard any -- there's nothing in the record before me that indicates specifically with regard to these two documents and the discussions about these documents -- that may be a bit broad -- but certainly as to these two documents and the notations that Mr. Burns made, I'm not persuaded that they reflect legal advice or the seeking of legal advice.  So to the extent, at least, of the information reflected on 245 and 246, with the appropriate redactions, the objection to those is overruled.  



With regard to the issue of an adverse witness, I am going to require that you -- that because you are calling him, he is your witness, and it is, at best, unclear as to whether he's adverse, you must not lead him. 



We'll take a short break and bring the jurors down.



MR. O'CONNOR:  Your Honor, may we be clear as to what the redactions are to be?



THE COURT:  Yes.  On No. 245, the heading -- do you care about -- Mr. Miguel, do you care about any box other than the upper left?



MR. MIGUEL:  No, your Honor. 



THE COURT:  So that box will survive in terms of the headings.  First of all, asbestos -- well, the "CGU Total Projected Payments" will be out.  



MR. O'CONNOR:  That's right. 



THE COURT:  "Asbestos re: the one million" will be in.  The box with the headings, "Account, Account Manager Paid 2004/2005 Projection" will be in.  And then only the line for Celanese will be in.  All the rest will be redacted, and the remainder of the document will be redacted.



MR. O'CONNOR:  Correct, your Honor.  That's my understanding.



THE COURT:  Okay.



MR. O'CONNOR:  And on 246, everything except the first several lines relating to the CGU one.



MR. MIGUEL:  From the word "Stonewall" down.



THE COURT:  Okay.  You can inquire and do the redaction later.



(A recess was taken.)



(The jury enters the courtroom.)



THE CLERK:  Your Honor, before the court, we have the continuing trial in Celanese International Corporation versus Commercial Union Insurance Company, also known as OneBeacon American Insurance Company, Docket No. SUCV2006-1625.



THE COURT:  Thank you.  Good morning, jurors.  Thank you for your patience, ladies and gentlemen.  I have to say that you are the promptest jury I have had in a number of years.  You are all here faithfully by nine o'clock, or certainly within a few minutes of that, and you were all here a little early today, and I really do appreciate that. 



As I mentioned when we began the case, occasionally I do have to spend time with the attorneys, and as I think Officer Baker told you, we needed to do that this morning right out of the box, and so that took a little while.  But we've completed that and we're ready to go to the next witness. 



Before we do that, let me ask you my set of questions.  First of all, have any of you have any difficulty following my instruction not to discuss this case or anyone since yesterday?



Have any of you read, seen, heard, or overheard anything from any source about any aspect of this case outside of this courtroom since we were last in court?



Have you any of you read anything even unrelated to this case which might affect your ability to be a fair and impartial juror?



Is there any serious matter or concern bearing on your service as a juror in this case that any of you needs to bring to my attention?



Thank you, jurors.  The jurors answer in the negative as to each question. 



Mr. Miguel.



MR. MIGUEL:  Your Honor, Celanese calls Robert Burns.



THE CLERK:  Sir, please raise your right hand to be sworn.


ROBERT BURNS, Sworn


DIRECT EXAMINATION

BY MR. MIGUEL:
Q
Good morning, sir.  Can you state your name for the record.

A
Robert Burns.

Q
Where do you live?

A
I live down in Harrisburg, Pennsylvania, a little town called Columbia.

Q
Are you currently employed?

A
Yes, I am.

Q
By who?

A
I'm employed by Strube, Inc., which is a small D.O.D. manufacturer.

Q
What's a D.O.D. manufacturer?

A
Department of Defense.

Q
What does Strube do?

A
Strube makes parts for the Casey 135 air refueler and the C-130 aircraft, plus additional other parts.

Q
What do you do for Strube?

A
I'm general counsel.

Q
You're a lawyer?

A
I'm a lawyer.

Q
Can you briefly describe your educational background?

A
How far back do you want to go, counselor?

Q
Did you graduate from college?

A
Yes, sir, I did.

Q
Where?

A
I graduated from the University of Delaware in 1972.  I then went on to the Delaware Law School and graduated Delaware Law School in '82, passed the Pennsylvania Bar in '83.  



Attended numerous seminars and colleges.  I also went in the military vein, if you will.  I went to Squad and Officer School.  I went to Air Commander Staff College.  I went to War College.  And then I picked up an associate's in Risk Management, which is an insurance designation.

Q
Where did you get an associate's in Risk Management?

A
The Insurance Institute of America.

Q
When did you get that?

A
In 2005.

Q
Are you currently in the military?

A
Yes, sir.

Q
In which branch?

A
I'm in the Air Force, but I currently occupy a joint headquarter's position, which means for the state of Pennsylvania I oversee the Army and the Air Assets and take care of the JAG Department.  I've been with the JAG for twenty-five years.  I'm a colonel and I oversee all the legal needs for the 15,000-plus people that Pennsylvania has in uniform.

Q
What's JAG?

A
Judge Advocate General.  It's like that TV show.

Q
How long have you been in the military?

A
Twenty-five years.

Q
When -- well, have you ever worked in the insurance industry?

A
Many, many years.

Q
When was your first job in the insurance industry?

A
Started with the Hartford in 1976.  I was an outside adjuster appraiser.  I was licensed in Delaware and Pennsylvania.  Moved over from insurance into Risk Management with a truck company.  Was a vice president of Risk Management for B Motor Freight, which was a contract carrier for Dupont, up and down the eastern quarter.



Left B Motor Freight --

Q
Let me stop you.  What years were you with Hartford?

A
'76 to '80.

Q
And what years were you with the trucking company?

A
'80 to '83.

Q
What did you do in 1983?

A
I went active duty Air Force.

Q
How long?

A
I was there for four years.  I was stationed at K.I. Sawyer, which was 180 miles, 170 miles north of Green Bay, Wisconsin.  It got a little cold up there.



Out there I served in a number of functions.  We did our court martials.  I was involved in some espionage cases.  I was involved in medical malpractice.  I was also involved in the environmental area, doing the environmental remediation and contracting.  Nobody else wanted to do them, so I did them.  I served for four years and then came out.  Plus, I did medical malpractice.

Q
Did you do any insurance work in the military?

A
Yes, I did.  The active duty military has a very aggressive insurance collection program.  So I was working on claim collection data, plus the medical malpractice stuff.

Q
What did you do when you left the military?

A
I left in '83 and I joined Reliance in Pennsylvania.

Q
What's Reliance?

A
Reliance Insurance Company, and I worked in two positions there.  I worked as a general liability examiner overseeing the southeast and southwest regions of the country.  Any claim over $100,000 or involving significant disfigurement or bodily injury would have to come through my desk to be approved, and then after a year-and-a-half, they found out I had this background in asbestos, long-term exposure claims and environmental, so they moved me over to the environmental unit.



I picked up the environmental experience in the military, plus I've done some asbestos work for the Hartford back in '78.

Q
What was the type of asbestos work you did at the Hartford?

A
That was when the asbestos claims first started coming in, and so we spent a lot of time trying to figure out what was the trigger of coverage.  A trigger of coverage is when a policy has to respond for damages.  And so we were trying to find out -- it's unlike an automobile accident, where if you have an automobile accident and the person is injured at that point in time, you can identify the specific time and date of the injury.  Asbestos doesn't work like that.  It's more complicated.

Q
Why?

A
When the injury manifests itself when the damages occur.

Q
Now, what happened when you said Reliance learned that you had this experience?

A
When Reliance learned I had this background, I was moved over to the environmental latent injury claims at Reliance and I worked there for a year-and-a-half.  It would be '87 to '90.

Q
What did you do in 1990?

A
I went down to Maryland Casualty as a claims counsel.  And again I worked in the latent injury, long-term exposure asbestos unit.

Q
And Maryland Casualty is an insurance company?

A
It's an insurance company in Maryland, yes, sir.

Q
How long were you at Maryland Casualty?

A
About a year.

Q
And what did you do after that?

A
I went to Cigna in Philadelphia.  I held a number of positions in Cigna.  I finalized my career at Cigna in 1998 as a director of the coverage litigation, and I would oversee a staff of attorneys doing coverage litigation in the environmental-asbestos, long-term exposure area.

Q
So manager of coverage litigation at Cigna in, you said, 1998?

A
'98 was my last year at Cigna.

Q
I'm sorry, when did you start there?

A
'91.

Q
So you were there for seven years?

A
Yes, sir.

Q
Were you the manager of coverage litigation the entire time?

A
No.  I started out as a claims specialist.  A claims specialist is someone who handles mega-claims, like claims like Celanese, Nike or Dupont that have different claims, different types, and they put it all together.  So you've got to have a broad depth of experience.

Q
What do you mean when you say "mega"?

A
You're talking more than a hundred, two hundred claims.  You're talking three or four hundred landfills.  You're talking thousands of plaintiffs with bodily injury.

Q
In that position, director of coverage litigation, did you have occasion to hire outside lawyers?

A
Yes, quite often.

Q
While at Cigna -- what was your next job after Cigna?

A
Left Cigna in 1998, went down to Atlanta, Georgia, to join up with ACE where I was the assistant vice president of environmental claims.

Q
What were your job responsibilities as assistant vice president of claims?

A
Basically the same as they were at Cigna, a little different, though, in one respect in that I had to create a unit.  The ACE book of business had some international work and they didn't have a claims staff.  And they wanted to bring the work in from the outside consultant that was handling it.  So they started the team.  I was the person responsible for putting the team together.  I would recruit the people, hire the people, train the people, and get the organization running.

Q
What did you mean by "book of business"?  I keep hearing that.  What does that mean?

A
I apologize.  A book of business is like the C.U. book, Commercial Union book.  I'm referring to the C.U. paperwork, any claims that come from what C.U. wrote.  



Sometimes insurance companies have more than one book.  For instance, at Great American, we had Stonewall, we had Great American, and we had Transport.  So I had three books of business.  We'd have to keep them kind of separate because they all had different financial accounting obligatory matters.

Q
I'm just trying to put it in words that I can understand and I apologize.  Is it the portfolio of claims being made against a certain insurance company?

A
Exactly.

Q
How long were you at ACE?

A
I was at ACE for about a year-and-a-half.

Q
And that was in Georgia, did you say?

A
That was Atlanta, Georgia.

Q
And while you're at ACE, did you have occasion to appoint or hire outside counsel to assist you in coverage litigation?

A
Yes, I did.

Q  
And while you were at ACE, did you ever hire anybody who you ended up working with at a later position?

A
Yes, I did, sir.

Q
Who's that?

A
Tom Ryan.

Q
And in what capacity did you hire Mr. Ryan while you were at ACE?

A
Tom Ryan was working for the law firm of Bolinger, Ruberry & Garvey in Chicago.  They were the law firms we were using for our coverage litigation work, and Tom was one of the attorneys working for that.  So myself and my team had meetings and discussion with Tom about cases, and he was our attorney advocating for us.

Q
And did there come a time while you were at Ace and in charge of coverage litigation that you parted ways with Mr. Ryan or his firm?

A
Yes, sir.

Q
And what were those circumstances?

A
There was a case, Kansas Topkea, it was a case involving claims, I believe, for hearing loss, where we told the law firm Bolinger Ruberry & Tom Ryan do not make the argument that self-insurance is not an insurance.



Now, self-insurance -- there was a self-insured retention.  And stop me if you don't want me to go there.  There's a thing in policies called self-insured retentions.  It's like a deductible, but it's not a deductible.  Self-insured retentions are for big policies, where the insured has to pay this money, and after they pay that money, then the insurance policy kicks in, not until then.  And you're talking possibly a million, five hundred thousand, something like that, a fairly large number.  And Tom wanted to make the argument that SIR's, or self-insured retentions, are not insurance.  We told him not to make the argument.  



Tom made the argument.  So I had the wonderful duty of going up and telling Ed Ruberry we did not want Tom working on our work anymore because he was uncontrollable.

Q
When was this?

A
Late '99, like April.  Late April, May.  Say the April time frame, '99.

Q
And when did you leave Ace?

A
I left ACE in July of '99.

Q
And where did you go after ACE?

A
I went up to Cincinnati to work for Great American, Stonewall, and Transport.

Q
You worked for three companies?

A
There were three portfolios or books of business in there.  I was the assistant vice president to oversee those books.

Q
And what were your job responsibilities in overseeing the books?

A
Stonewall was being re-domesticated, which means you remove it from one state and put it into another state.  It was being moved from Alabama up to Cincinnati.  So I had to help work on the re-domestication of Stonewall to get into Ohio. 



And again, we had to set up a claims staff.  I was going to set up claims staff procedures, operations, and handle the claims that came in and managed them.

Q
Did you work on any particular types of claims while you were at those three:  Great American, Stonewall, and I forget the third one.

A
Transport.

Q
Transport.

A
My work was focused again in the environmental latent injury asbestos area.

Q
And how long did you have that position?

A
I was there until September of 2000.  Things changed around February of 2000.

Q
How did they change?

A
I was supposed to close on my house in Ohio at the end of February of 2000.  Early February my boss came to me, Nino Parito [phonetic spelling], and said, "Don't buy your house.  We're selling Stonewall.  We're going to lay off the people you have.  You have to run Stonewall by yourself between now and the sale." 



And so for the period of February of 2000, to September of 2000, I was essentially the only Stonewall employee and I handled all the claims for the Stonewall book.

Q
And where were you physically?

A
Cincinnati, Ohio.  My family was in Atlanta.  It was a lot of fun.

Q
What did you do in September of 2000?

A
In September of 2000, I went to Boston.  The sale of Stonewall had been approved, and I brought the Stonewall book up to Boston.

Q
The sale of the book had been approved.  What do you mean by that?

A
The parties that were buying and selling Stonewall agreed to the price, the terms, the conditions, and so the Stonewall Insurance Company and all the claims, all policies, were sold to somebody else.

Q
Who was the somebody else?

A
They were sold to -- what's the name of that company?  It's a British company.  I'm going blank on the name.  I apologize.

Q
Okay.  What did you do when that happened?

A
I followed the book of business up here.  We set up operations in the Channel 7 building, right by the Financial Center, the JFK building.  I hired people.  We brought the claims up.  We set the claims on file shelves and started working the claims.

Q
This is for Stonewall Insurance Company under Ken Randall.  And how long did you do that?

A
I did that until November 2005.  Now, my title, when I was there, was vice president and senior counsel of Stonewall.  That was that title when I arrived there.  When I left Stonewall and Ken Randall in 2005, I was vice president and senior counsel and I was also a vice president of Cavell America.

Q
And were you still in the Channel 7 building?

A
Around 2002, early 2002, February time frame, we moved up to Central Square.

Q
Who's "we" when you say "we" were moved up to Central Square?

A
When I arrived at Stonewall in Boston, Stonewall and Seaton were the two claim companies or books of business that were down here by the Financial Center.



In late 2001, early 2002, C.U., Commercial Union, was brought in for us to oversee the book and handle the claims, and then Kemper came in later on in mid-2002.  So in February of 2002, we moved Stonewall, Seaton and C.U. at that time up to Central Square.  Kemper arrived later.  So we were working on four portfolios and books of business in 2002.

Q
When is the first time -- let me ask you this.  Did your title change through this period?

A
It went up.  I picked up another vice presidency at Cavell.

Q
And when was that?

A
I was made a vice president of Ken Randall, I believe, in 2001.  It was later then converted to a Cavell sometime after that. 

Q
Now, you mentioned Stonewall and Seaton.  Do you have any experience working on Commercial Union accounts?

A
Yes.

Q
How did that come about?

A
When C.U. was brought in for us to oversee the accounts, we were told we had to handle them.  So Tom Ryan at that point arrived.  Tom arrived in late 2001, like November, December 2001.  



When we went up to Central Square, Tom was there, and we took the claims; and instead of just having one small group handling each claim, we just split them up.  So if I was handling, say, General Motors, I would handle General Motors for Stonewall, Seaton, and C.U.

Q
What do you mean you would be handling them for each of the books?

A
I would handle the claims -- we would be overseeing and administering the claims and servicing the claims for the different books or portfolios.

Q
So if an insured had policies for more than one of those insurance companies and had made claims and one of those companies was in that portfolio, you would handle it?

A
Yes, sir.  Now, the one exception to that, if I may, is that includes --



MR. O'CONNOR:  Objection, your Honor.  Questions and answers.



THE COURT:  I'm sorry?



MR. O'CONNOR:  I think Mr. Burns is going on without having a question pending.



THE COURT:  Well, I think he's qualifying the answer he just gave.  I'll allow him to do that. 



You said there's one exception?

A
There's one exception.  Stonewall's an excess carrier, which means they sit up in a higher level.  You have primary insurers, then you have excess level insurers.  And if a primary is a C.U. carrier, Commercial Union/OneBeacon, and Stonewall's an excess, and there's a conflict between the positions the parties would take, then you would not handle both of those.  You'd split that account.  You'd have two different people working it.

BY MR. MIGUEL:  

Q
So it's early 2002, when everything gets combined in Central Square?

A
Yes, sir.

Q
And did you ever have occasion to work on an account for Commercial Union for Celanese?

A
Yes, sir.

Q
And how did that first come about?

A
I want to say it was around early 2002, like the March time frame and February time frame.  Tom Ryan divided up the accounts and said I was going to be working Celanese.  So I began handling the Celanese asbestos, photoresist, chemical exposures.

Q
And did you do anything to familiarize yourself with the account when that happens?

A
My standard procedure is when I get a new account, I pull the file, the entire file.  I look through the entire file and try and figure out what the facts are and the circumstances, and I review the policies, plus any agreements.  



In this case, Celanese differed.  It had an agreement stating who was going to pay what and how much.  In this particular instance you had three carriers.  You had Home, you had Commercial Union, you had Kemper, each paying a sixth.  The other fifty percent was being paid by Celanese, which is a very unique agreement.  That's a rarity, where the insurer pays a significant portion.  



So having looked at the facts, having looked at the files, I went and talked to Gene Waymon, and Gene and I sat down for an hour to two hours in a conference room.  I said, "You are handling this.  Tell me what's going on."



My review of the file indicated that there was a significant number of bills that had not been paid.  We were very, very much in arrears.  And I was very concerned about that, having read the agreement and seeing what was in the agreement.

Q
Why were you concerned?  What was in the agreement that gave you concern?

A
There was a provision in the agreement, if I remember correctly, that said we had to pay all bills, unless contested, within thirty days.  And I couldn't find where we were contesting anything, and stuff was coming in and it wasn't be marked on, I believe it was Appendix C.  



When the new claims come in, they have to be recorded on Appendix C.  The bills that were coming in, there were some bills coming in for the photoresist, if I remember correctly, that were legal bills like you'd expect, but the asbestos were all summary bills.  Somebody had taken the time to summarize, to make them nice and neat and they were summary sheets.  So I had a lot of questions with Gene, or for Gene, about what the history was, what were the procedures, what were the practices, what had happened before I got the account.

Q
And do you recall what Mr. Waymon told you?

A
Mr. Waymon told me that we were just taking the claims in.  There seemed to be a good-faith principle that as the claims came in, we would accept them and we wouldn't have to annotate Appendix C. 



The asbestos bills that were summarized were being treated as invoices, and that the bills coming in for photoresist had the actual bills.



The interesting thing that Gene told me was that we didn't have any settlements.  They were all legal expenses because the legal defense was so good.

Q
Did Mr. Waymon explain why there weren't settlement?

A
Because Celanese was beating the allegations in trial.

Q
Sir, we put a binder in front of you, and I'd like you to look at the first tab, Exhibit 5.  Can you tell us whether you've seen that document before?

A
Yes, sir.  This is the cost-sharing agreement between Celanese and Commercial Union and I believe it's Home and Kemper.

Q
When you mentioned just earlier that you looked at an agreement when you took over the account, is this the document you were taking about?

A
Yes, sir.

Q
Other than the 30-day thing that you talked about, were there any other things that you took from this agreement when you first took over the account?

A
As I mentioned, Exhibit C, with the addition of the new suits and mutual consent, that appeared to be something that the parties had agreed.  Just as the new claims came in, we would accept them and handle them.

Q
Did you come to an understanding that Commercial Union was controlling the defense?



MR. O'CONNOR:  Objection, your Honor. 



THE COURT:  Sustained. 

BY MR. MIGUEL:

Q
Did Mr. Waymon tell you that Commercial Union was controlling the defense?



MR. O'CONNOR:  Objection, your Honor. 



THE COURT:  Sustained. 

BY MR. MIGUEL:

Q
Did you learn anything about who was defending the cases when you took over the case, the account?

A
Yes, I did.  As I said earlier on, this is a hybrid situation where you have the insurer controlling it, because Celanese was controlling it in selecting counsel.  Normally, when you have these cases where you have multiple insurance carriers handling this stuff with thousands of plaintiffs, you choose a carrier that has the greatest exposure and they become the lead carrier.  And the lead carrier gets a whole lot of administrative duties.  They get to choose counsel.  They get to audit the counsel bills.  When decisions are made, generally the lead carrier has so much authority they can use to settle claims or get them moving on pay claims. 



In this case, Celanese took on that lead role.  So this was very unique in that C.U. was not a lead carrier.  C.U. had accepted the fact that Celanese was going to act as a lead carrier and select counsel and do all the administrative work, which saves us a boatload of money.

Q
Did Mr. Waymon tell you anything about whether there were regular meetings?



MR. O'CONNOR:  Objection, your Honor. 



THE COURT:  Sustained. 

BY MR. MIGUEL:

Q
In Exhibit 5, as you read Exhibit 5, did you notice anything about the conduct of annual meetings?



MR. O'CONNOR:  Objection, your Honor. 



THE COURT:  I'll allow that.  You may answer it.

A
I believe there were supposed to be annual meetings. 

BY MR. MIGUEL:

Q
Did you attend the meetings?

A
Yes, I did.  I attended one.

Q
What year was that?

A
I believe it was 2002, around May.  I remember it being in New York City in a not too nice area of town.

Q
Now, in 2002, what was your title with the company?

A
I was vice president and senior claims for Stonewall and a vice president of Randall America.

Q
Did you understand that you had authority to act on behalf of Commercial Union with respect to the Celanese account at that point?

A
I was told by Tom --



MR. O'CONNOR:  Objection, your Honor. 



THE COURT:  In that form, sustained.

BY MR. MIGUEL:

Q
Did Tom Ryan ever tell you that you had authority to act on behalf of Commercial Union?



MR. O'CONNOR:  Objection, your Honor. 



THE COURT:  It's leading, counsel.

BY MR. MIGUEL: 

Q
Were you authorized to attend an annual meeting on behalf of Commercial Union?

A
Yes, I was.  I was approved by Tom Ryan to attend the annual meetings since I was in charge of the account.  He had assigned it to me.

Q
Can you look in your binder, sir, at Exhibit 238.

A
It's an email dated April 9th.

Q
And who's it from?

A
It's from myself to Tom Ryan.

Q
And did you send this email, sir?

A
Yes, I did.

Q
Did you prepare this email in the course and scope of your employment with Cavell?

A
Yes, I did.

Q
Did you do it on or about April 9, 2002?

A
I believe I did.



MR. MIGUEL:  Your Honor, we would move Exhibit 238 in evidence. 



THE COURT:  Mr. O'Connor?



MR. O'CONNOR:  No objection, your Honor. 



THE COURT:  All right.  238 is in.



(Email to Tom Ryan from Robert Burns, dated 4/9/02, was marked and admitted into evidence as Exhibit No. 238.)

BY MR. MIGUEL: 

Q
Mr. Burns, can you explain to the jury what the purpose of this email was?

A
After the account had been assigned to me, I received information that there was a meeting and I wanted to get Tom's approval to travel to the meeting.  You couldn't travel without Tom's approval.  So I was requesting Tom's approval to go to the meeting and try and find out what was going on with the account.

Q
Did you get that approval?

A
Yes, I did.

Q    Did you, in fact, go to the meeting?

A
Yes, I did.

Q
Can you take a look at the next tab, sir, in the binder, which is Exhibit 239.

A
Yes, sir.

Q
Do you see that?

A
Yes, I do.

Q
Can you describe what that is?

A
There are two pages to it.  The first is an email from Larry Poling to me, attaching the agenda for the meeting in New York; and the second page is a meeting on May 2nd, it's the agenda.

Q
And do you know whether you received this email in or about May of 2002?

A
I believe I received it the day Larry sent it, on May 1st.

Q
And do you know, sir, whether you kept this email and the attachments in your files in the ordinary course?

A
Yes, I believe I did.

Q
And what is the attachment?

A
The attachment is an agenda for the yearly meeting.  It describes all the claims, the history, what they were doing, the status, what was going to happen, and how they were handling the claims, special litigation.



MR. MIGUEL:  Your Honor, we would move Exhibit 239 in evidence. 



MR. O'CONNOR:  No objection, your Honor, as to notice.



THE COURT:  All right.  239 is in, as it constitutes notice of the events reflected therein and in the attachment, not for the truth of the statements in 239.



(Email to Robert Burns and Alberta Brennan from Larry Poling, dated 5/1/02, with attachment, was marked and admitted into evidence as Exhibit No. 239.

BY MR. MIGUEL:  

Q
And did you actually go to that meeting, sir?

A
Yes, I did.

Q
Can you tell the jury what happened at that meeting?

A
It was a very unpleasant meeting.

Q
Why do you say that?

A
C.U. had been a little bit in arrears, significantly in arrears in their payments.  We had not been keeping up to our side of the agreement.  And when I attended the meeting, not only were the Celanese people upset with C.U. for not having paid the bills, also the other carriers were very upset for not paying the bills.  The reason they were upset was this was a very good deal from an insurance carrier's standpoint.

Q
You mentioned other carriers.  What other carriers do you recall being at the meeting?

A
Home and Kemper.

Q
You just looked at the agenda.  Was that agenda followed?

A
I believe it was, yes.

Q
You say that someone was unhappy.  Who was that?

A
Basically everyone there was unhappy with C.U. for not having paid their share of the bills.

Q
Did you say anything to them at that -- well, how did you respond to what you were told?

A
Well, as I recall, I was not feeling very well.  I had been sick the day before.  And when I got down there and all the other attendees of the meeting were jumping up and down.  They weren't jumping up and down physically, but they were most upset and aggravated by the fact that we had not lived up to our side of the agreement. 



They were pressuring me to pay the bills or to explain why we were not paying the bills or why we were holding them up.  And my response to them was, "I just was assigned the account.  Give me thirty days to try and figure out what's going on and get it squared up."  They agreed with that. 

Q
Did the other insurers say anything to you other than that they wanted to C.U. bills paid?

A
They did mention the fact that they would not look kindly on the fact that C.U. did not pay the bills and we, quote, blew the agreement, that they would not be very happy with us because this was a sweetheart deal for the insurance carriers.

Q
Was there any discussion of the nature of the billings that Celanese was providing to Commercial Union?

A
The billings were discussed.  I discussed it with the other carriers, and it pretty much mirrored what Gene Waymon had told me:  that the asbestos bills came in on a summary sheet; that was accepted practice; the photoresist would come in with the bills themselves; that Celanese was running the show; some of the people from Celanese were there also; and Celanese was very proactive in this case because they did not want to have verdicts against them for this stuff, so they were very aggressively attacking these claims to keep claims from having settlement value or having verdict value.

Q
Sir, can you turn to the second tab in your binder.  It's Exhibit 9.  



Let me ask you a preliminary question.  Do you recall reporting back as to what transpired at that meeting?

A
Yes.  I'd report back to Tom on cases I went and traveled on or we had meetings on.

Q
Can you explain to the jury what Exhibit 9 is?

A
Exhibit 9 is an email from myself and Tom Ryan, stating that I attended the meeting.



I said, "I attended the annual meeting.  Perhaps we should call it a lynching.  Celanese is a little upset.  They didn't know about the Kemper deal."



At that point in time, the Kemper deal, as I explained earlier, had gone down and Kemper was coming in, so I was now going to be handling Kemper also in addition to C.U.  



It goes on and says, "I tried to patch up the issues of non-payment," or, "Took care of patching up the issues on Kemper.  Kemper has not acknowledged any claims since December 1st or they paid and owe about 1.2 million.  Things are not better on the C.U. side.  C.U. has not acknowledged any claims since October 1st, nor paid any claims.  C.U. is in arrears for around $2 million.



"I was able to persuade Celanese to hold off action for thirty days in which I've advised them I'd move this account to a priority status."

Q
And did you ask him to undertake any activity with respect to payments?

A
My final words are, "Payments are going to be coming following the agreement.  Please approve the payments."

Q
And did you -- what did you do next?

A
I went into the file, reviewed the file.  I believe I called Larry Poling a couple of times to get supporting documentation where I didn't have it.  I wanted to make sure we had all the bills.  Once I confirmed we had all the bills, I ensured the bills were in proper order, they were properly positioned for payment, and then I processed the bill for payment.

Q
Who's Larry Poling?

A
Larry Poling works down in Enviro-Tox in Texas.  He's helping Celanese with the presentation of claims.

Q
And what did you do?

A
I prepared the form and gave it to Tom Ryan to pay. I might have called Larry up and said, "The checks are waiting for Tom to sign and the money's coming."

Q
What do you mean when you say "the form, you prepared the form"?

A
To get a check paid, we had to prepare certain forms, and you wouldn't get the bill paid if you didn't have the right form.  So I went through and prepared the proper forms for the payment of the claim.

Q
Can you take a look at the next tab in your book, Exhibit 10.

A
Yes, sir.

Q
Describe that to the jury.

A
This is a large payment request.  This the form I was referring to.  Basically it outlines the date, the account, how much is requested, the policies that would have to pay this, and then a reason for the payment and where it gets sent, and then I signed off on it.  And then I went to Tom, who then sent it to Force or Agit because it was over a million dollars.

Q
Who's Agit?

A
Agit Jain works for Celanese/Berkshire/Hathaway.  I believe he's down in Connecticut or all over the place, but he's above Tom.  



In the old days, back in 2002, if it above a million dollars, it had to Agit for approval or Force for approval.  Tom couldn't approve it.

Q
Some of us don't like to think as 2002 as the old days.  

A
I'm sorry.

Q
In the recent past, there was a threshold that it had to go above Mr. Ryan if it was a certain amount?

A
Correct. 

Q
Do you remember what that number was?

A
I believe it was a million dollars.

0Q
And this request is for over a million dollars?

A
Correct.  It was for 1,097,000.

Q
Can you turn to the next document, Exhibit 11.

A
Yes, sir.

Q
Do you know what that is?

A
That's a copy of a check for $1,097,000.

Q
And that's the request that you had prepared that got that check, right?

A
Correct. 

Q
Now, did you remain on the Celanese accounts after this check is dated June 11, 2002?

A
Tom later took me off the Celanese account and gave it to Brooke Green.  I don't remember the exact date when he transferred that, but I was taken off the account, I'd say, probably a couple of months after this.

Q
So after June of 2002, at some point it was transferred to another one of the team leaders?

A
No.  Brooke was not a team leader.  She was just a claim handler.  She worked on the Perkins team.  So it was going from Bob Burns to the Perkins team, because I had my own team.  I went from the Burns team with Burns to the Perkins team with Brooke Green.

Q
So while Ms. Green had the account, you didn't have anything to do with it?

A
It fell off my radar scope.  I was no longer responsible for it.

Q
Now, after you were taken off and Ms. Green was assigned to the account, did there come a time were you had anything else to do with the Celanese account?

A
Yes.  In late 2003, early 2004, Cristy Bresson was hired.  Cristy was assigned to my team and I was told by Tom that because Brooke had so many large accounts, that Celanese was being transferred to Cristy.  And since I was supervising Cristy, I was once again overseeing the Celanese account.

Q
And that was late 2003?

A
Like December 2003, January 2004 time frame.

Q
And at that time did you do anything to acquaint yourself with the present status of the Celanese account?

A
I spoke with Brooke briefly about it to find out what had happened.  I looked at the account.  I asked Cristy about the account.  I had Cristy look at it.  And we determined after a brief review that it had again fallen into arrears.

Q
And what do you mean by "arrears"?

A
Payments were owed that had not been made.

Q
For how long?

A
Since I transferred the account to Brooke.  I think there might have been one or two small payments made, but basically everything since I transferred the account had not been paid.

Q
And when you found out that it was in arrears, what did you do next?

A
I gave Cristy some instructions how to proceed, told her what to do.  At that point in time we had claim assistants.  Now, a claim assistant is like a paralegal.  And I gave Cristy what I believe to be my best claim assistant, Nate Wilkie.  And she pretty much had exclusive use of Nate.  And Nate would just sit there and review all the bills, review all the paperwork, make sure everything was in proper order, and essentially he would gift-wrap it for Cristy's sake:  I've reviewed this, this appears proper, take a look at it.



MR. O'CONNOR:  Objection, your Honor. 



THE COURT:  What's your objection?



MR. O'CONNOR:  Hearsay as to what Wilkie might have said.



THE COURT:  Okay.  That answer may stand to the extent that you find it affected Mr. Burns' state of mind at the time, but not for the truth that it was okay for payment.

BY MR. MIGUEL: 

Q
Sir, you said you gave instructions to Ms. Bresson.  What did you tell her to do?

A
Cristy was a rather junior person when she arrived.  She hadn't had a lot of experience in this area.  So I was constantly almost on a daily basis working with Cristy, telling her, helping her.  We would discuss things on a daily basis.  This would come up on a fairly regular basis.  And we would just go through the claim and what had to be done.  



So I had a pretty good idea of where she was in reviewing bills, what had to be done with the bills, and I would pressure her to finish her review, ask for help or resources if she needed it, and I'd be more than happy to sit down and work with her if that was necessary.  But we had to get these bills paid because I was very concerned about that 30-day payment clause in the agreement.

Q
And did Ms. Bresson follow your instructions?

A
Unfortunately, no.

Q
In what way?

A
Cristy was very difficult to work with.  She didn't seem to want to make decisions.  She would come up with excuses.  She would talk a lot to Brooke Green.  And she told me she talked to Brooke Green and Brooke said we shouldn't be doing this.  She just did not want to progress these payments.  She didn't want to pay these payments.

Q
Was this in early -- right when you're talking about her coming on?  Or what time period are we talking about?

A
We're talking like the February to May 2004 time frame.

Q
And did you undertake to look at any of the bills?

A
I was becoming very frustrated.  I couldn't get Cristy to move on this stuff.  She appeared to be very reticent.  



So I was talking to Mary Szlosek, who is our head of H.R.  I said I have this problem, what do you suggest?  And Mary and I would have numerous conversations.  I started copying Mary on certain emails.  And one day I just went in to Mary and said, "Mary, I don't know what to do.  I can't get this lady to perform.  She just seems very resistence to performing."



Mary said, "Well, why don't you do her work for her?"  I said, "Great, I'll do that."



MR. O'CONNOR:  Your Honor, objection. 



THE COURT:  To what?



MR. O'CONNOR:  Statements as to what different people who haven't appeared here in court say.



THE COURT:  Well, with regard to what Ms. Szlosek is reported to have said, that's not for the truth.  That's a verbal instruction.  So it's not hearsay.  



Go ahead.

A
So I did.  I took it upon myself.  I talked to Nate, determined how many bills we had.  We had a lot of bills.  Then I convened my entire team.  



Now, Cristy only worked part-time.  So on a Friday -- I wanted to do this when Cristy was there.  Cristy refused to help or assist in this endeavor.  So I convened my team.  I had Deb Dyer, I believe Paul Schafa, [phonetic] Nate Wilkie, Helene Prolough [phonetic].  I think that's all.  And I had all the bills brought into a conference room, and we sat in the conference room from about 9 o'clock in the morning until about 3 o'clock in the afternoon and reviewed all the Celanese bills.  



And I talked to Cristy before we began.  I said, "Now, what's the holdup on this?"  She says, "I don't think we have the supporting documentation.  The bills haven't been proven."



When we got done going through the bills, the finding of all the claim handlers and myself who reviewed this, it was 97, 98, maybe 99 percent of the bills, had the supporting documentation.  It was all there.  On the two or three that weren't there, I called Larry Poling and said, "Larry, I need this," and it was up there the next day.

BY MR. MIGUEL:

Q
Now, sir, you mentioned all these names.  Did Cristy take part in this?

A
Cristy did not want to be part of this.  She absented herself from me.

Q
Now, after you reached this conclusion about them being 97, 98, 99, what did you do next?

A
I instructed Cristy to pay the bills.

Q
And did she?

A
She told me she had.  She told me she was going to approve the bills, except for photoresist.  I don't believe she paid photoresist.  She put some in, but I was under the impression that she had approved payment for some of the bills.

Q
Do you know whether those bills got paid?

A
I don't believe they did.

Q
Sir, can you turn in your book to Exhibit 232.  Did you ever tell Celanese the results of this review of the bills?

A
Yes.  I told Larry Poling at Enviro-Tox that we were reviewing this because he was concerned about the agreement.  I did not want to see the agreement go into a bad-faith situation.  I told Larry we reviewed it, the bill appeared in order, and that we'd be pushing for the check.

Q
Now, did you take any further action with respect to Cristy not following your directions?

A
Yes, I did.  Given Cristy's problems and reticence to do what she was instructed to do, I actually wanted to put Cristy on probation.

Q
And did you do anything to accomplish that?

A
I spoke again to Mary Szlosek and I arranged for a meeting between Mary, Tom, and I, I believe it was in late April 2004, to discuss putting Cristy on probation for her failure to follow instructions and do what she was told to do.

Q
Can you take a look in your binder at Exhibit 240, please.  Do you recognize that document, sir?

A
Yes, sir.

Q
Is that an email that you wrote?

A
I wrote the original email on Wednesday, 4/28, at 1:20 p.m.  I sent it to Tom and Mary, "Subject:  Cristy Bresson."

Q
Did you receive the email that's on top of your email?

A
Yes, I did.  It came back from Tom Ryan saying that Friday morning works for him for the meeting. 

Q
And did you keep this return email in your files in the ordinary course of business while at Cavell?

A
Yes, sir.



MR. MIGUEL:  Your Honor, we would move 240 into evidence. 



MR. O'CONNOR:  No objection. 



THE COURT:  240 is in.



(Email chain between Robert Burns and Tom Ryan and Mary Szlosek, dated 4/28/04, was marked and admitted into evidence as Exhibit No. 240.)

BY MR. MIGUEL

Q
And what is your understanding of Mr. Ryan's response on April 28, 2004?

A
He wanted to meet Friday morning to discuss it.

Q
And did you meet on Friday, April 30th to discuss Cristy's performance and the alternative that you seek?

A
Yes, we did.  We met in Tom's office.  It was Tom, Mary, and myself.

Q
And what happened?

A
I began by discussing the fact that I was having performance issues with Cristy.  She was not doing what was requested of her, specifically on the Celanese account.  I said I was concerned that her continued lack of work, lack of performance, would put us in a bad-faith situation and expose us to damages, and I wanted to put her on probation.

Q
Why?  Was there any discussion about the circumstances leading up to this conclusion by you? 

A
Yes.  I discussed the Celanese issues, the fact that I had given her instructions, not just on Celanese but on other accounts also, but mainly Celanese, that I had given her instructions to do a job and she just wasn't doing it.  She was just being derelict in her performance.

Q
And did Mr. Ryan respond?

A
Tom told me I could not put her on probation.  He was happy with her performance, he was happy with her job.

Q
Did he say why?

A
She wasn't spending money.

Q
Did you discuss the Celanese account in any further detail at that meeting?

A
We discussed the account in further detail.  As I recall it correctly, Tom said, you know, he didn't really want to pay the money because of the target issue, and Cristy was working toward the target issue.  But more importantly, he was not going to be approve her being put on probation.  I was to work with her.  



My comment in reply to that was, "If this thing blows up, are you going to hold me accountable?"  And Tom's reply was, "Yes, I'm going to hold you accountable."



At that point in time, Mary Szlosek said, "Tom, you can't hold Bob accountable.  He's telling you there's a problem."



MR. O'CONNOR:  Objection, your Honor.



THE COURT:  Why don't you stop right there. 



Sidebar, please.

SIDEBAR CONFERENCE:


THE COURT:  What's your offer with regard to what Mary Szlosek said to Mr. Ryan?



MR. MIGUEL:  I'm only interested in what Mr. Ryan said, but I am happy to have him stop and not talk about what Ms. Szlosek said.

END OF SIDEBAR CONFERENCE.


THE COURT:  Ladies and gentlemen, because it's hearsay, what Mr. Burns just said Ms. Szlosek said is stricken.  



Go ahead.

BY MR. MIGUEL: 

Q
Did you tell at that meeting Mr. Ryan what you considered the current state of the compliance with any agreement between Commercial Union and Celanese?



MR. O'CONNOR:  Objection, your Honor. 



THE COURT:  Sustained in that form.

BY MR. MIGUEL: 

Q
Did you have any further discussion with Mr. Ryan about the Celanese account?

A
I believe I told him at that point in time that this account was going to blow up because we were not complying with the agreement.

Q
Well, what do you mean by "going to be blow up"?

A
We were in arrears.  We were not complying with the agreement, therefore we're in breach of contract, therefore we could be in bad faith.



MR. O'CONNOR:  Objection, your Honor.  Move to strike.



THE COURT:  On what basis?



MR. O'CONNOR:  It's conclusions about the status of performance.



THE COURT:  Well, it's responsive to the question.  Denied.

BY MR. MIGUEL: 

Q
Do you know whether -- or did Mr. Ryan tell you that they were going to note in your record that if somebody blows up, you won't have responsibility?



MR. O'CONNOR:  Objection, your Honor.



THE COURT:  Sustained. 

BY MR. MIGUEL: 

Q
Did Mr. Ryan say anything about your requests to not have this be blamed on you?



MR. O'CONNOR:  Objection, your Honor. 



THE COURT:  What's your objection?



MR. O'CONNOR:  May I be heard briefly?



THE COURT:  Okay.

SIDEBAR CONFERENCE:


MR. O'CONNOR:  Your Honor, I'm sure it's unintentional, but Mr. Miguel is asking a leading question.  I'm objecting to it, and then he's following it up with a non-leading question looking for the exact same information.  I think the process here is that his answers are being suggested to the witness.  He seems to be taking those suggestions.  I'd like to get rid of this process.



THE COURT:  Well, to the extent that -- be advised, Mr. Miguel.



MR. MIGUEL:  Certainly.

END OF SIDEBAR CONFERENCE.
BY MR. MIGUEL: 

Q
Sir, you mentioned earlier a comment that you made at this meeting that if this account blew up, you didn't want to be responsible.  Do you remember talking about that?

A
Yes, sir.

Q
Was there a response from Mr. Ryan?

A
I believe he just dismissed the meeting and nothing was ever said.

Q
Now, you mentioned something else.  You said the word "target" in one of your prior responses.  What did you mea by that?

A
In these insurance deals where they buy companies for other companies, one method of doing it is where you buy what's called a cap cover or a reinsurance agreement. For instance, Insurance Company X wants to be bought off or sold off, they post, say, a hundred million dollars, and they give it to Resolute or some other company that's doing this.  They give a hundred million dollars to it, and that company turned it into a two hundred million dollar, hypothetically, capped cover for reinsurance agreement.  That company will pay two hundred million dollars of legal expenses or settlement and then they wash their hands of it and walk away.  That's what C.U. has.  And when these deals were done, and I know this from having worked with Stonewall and talked to them, when they sent these deals up --



MR. O'CONNOR:  Objection, your Honor.  Foundation.



THE COURT:  If you can keep your response general, that is, not specific, to any particular companies or information you have about particular deals, but just continue your hypothetical.

A
Sure.  In that case, Company A is then sold to the 

-- it's still there, but somebody else is handling the claims, but Company B is paying all the claims out of a two hundred million dollar policy.  When that two hundred million dollar policy is gone, they stop handling the claims.



Now, they set that up so they get a rate of return.  They have a hundred million dollars.  They invest that.  They get interest on that money.  They get a fairly aggressive rate of return on that.  And so these deals are scheduled to go fifteen, twenty, twenty-five years.  And they set a target number.  And the target number is how much they want to spend, they being that cap cover reinsurer, how much they want to spend a year.  They try and keep you at a certain amount of per year so you don't spend too fast and they lose their investment.

Q
Do you know, sir, whether the company that you were working for and Commercial Union had such a target for Celanese?



MR. O'CONNOR:  Objection, your Honor.  Foundation.



THE COURT:  Overruled. 

A
I'm not aware of a target for a claim or account like Celanese.  The target was more or less for the whole portfolio or book of business.


BY MR. MIGUEL: 

Q
Sir, can you take a look at Exhibit 245 in your binder. 



MR. MIGUEL:  Your Honor, may I approach?



THE COURT:  Yes.

A
There's no 245, counselor.

Q
I'm sorry.  I took it out earlier today.  I'm going to ask you, sir, just to look at this top box, okay, because we're going to be redacting everything else, okay?

A
That's correct. 

Q
Can you explain to the jury what this document is?

A
245 is --



MR. O'CONNOR:  Objection, your Honor.  Foundation.



MR. MIGUEL:  I'll withdraw it, your Honor. 



THE COURT:  Go ahead.

BY MR. MIGUEL:

Q
Have you seen this document before?

A
Yes, sir I have.

Q
And how did it come into your possession?

A
This was given to the team leaders by Tom Ryan at a weekly staff meeting. 

Q
And you were one of the team leaders?

A
Yes, sir.

Q
And can you briefly describe what you understand this document to be?

A
This document was prepared by the claim handler and the team leaders.  And what it did was we took any accounts where asbestos greater than a million dollars has been paid and we listed how much was paid in 2004 and how much we expected to pay in 2005.  So this was a projection as to how much money we were going to spend on Celanese for 2005.

Q
And were you told to do anything with this document?

A
Well, we helped prepare this one.  We were supposed to make this as accurate as possible so that Tom could have his financial numbers as to where we were going to hit in the target range.

Q
Do you see, sir, anywhere in this list the name Celanese?

A
Yes, sir, I do.

Q
And what does it say about Celanese?

A
It says, "Asbestos greater than one million.  Celanese.  Cristy Bresson or just Bresson."  Paid in 2004 was $2,866,000, and then we're projecting a four-million-dollar payment in 2005.

Q
Does this projection in any way connect up with when you used the word "target" earlier?



MR. O'CONNOR:  Objection, your Honor. 



THE COURT:  Can you rephrase, counsel?



MR. MIGUEL:  Sure.

BY MR. MIGUEL: 

Q
What did you take this document to mean with respect to Celanese?

A
This is what we projected and gave to Tom as to how much we expected to spend on Celanese asbestos in 2005.  And that number would be crunched by Tom and --



MR. O'CONNOR:  Objection, your Honor. 



THE COURT:  Have you completed your answer with regard to what you took this document to mean?



THE WITNESS:  Yes, your Honor. 



THE COURT:  Why don't you stop there.

BY MR. MIGUEL: 

Q
And did you keep this document?

A
No, I did not, sir.

Q
Do you have a copy of this in your possession?

A
Yes, I do.

Q
And how did it come to be in your possession?

A
When I left Cavell in 2005, I boxed up my desk and it was supposed to be sent to me the next day.  It was not sent to me the next day.  It took about a week or ten days to get there.  I had eleven boxes. 



MR. O'CONNOR:  Objection, your Honor.  Relevance.



THE COURT:  What's the relevance?



MR. MIGUEL:  He's explaining how the document came to be in his possession.  



MR. O'CONNOR:  I think he's going on a story, your Honor.  If his answer is that it was sent to him in a box, then that's the answer.



THE COURT:  Can you get to the end of the story?



THE WITNESS:  I can get to the answer.  The boxes were reviewed by Tom.



MR. O'CONNOR:  Objection, your Honor. 



THE WITNESS:  And sent to me.  It was sent to me by Cavell.



THE COURT:  And you were informed that the boxes were reviewed by Tom?



THE WITNESS:  I was informed that the boxes had been reviewed before they were sent.



THE COURT:  That, because it's hearsay, is stricken, ladies and gentlemen.



Go ahead.



MR. MIGUEL:  Your Honor, we would offer 245 into evidence, as redacted.



THE COURT:  Subject to our earlier discussion.



MR. O'CONNOR:  And my earlier objection, your Honor, which I think you ruled on.



THE COURT:  245, as redacted.  



Ladies and gentlemen, this is 245.  It's got information that I've ruled is not relevant, the parties agree is not relevant.  So all but what you've just heard about will be whited out, and the copy you have will just have the information you've heard about.



(2005 Projected CGU Payments were marked and admitted into evidence as Exhibit No. 245.)

BY MR. MIGUEL: 

Q
Sir, can you turn to Exhibit 246, which should be the next to the last document in your binder.

A
Yes, sir.

Q
Do you have that before you?

A
Yes, sir.

Q
Have you seen this document before?

A
Yes, I have.

Q
And do you have it in your possession?

A
Yes, I do.

Q
And how did you come to have this document?

A
This document was passed out at one of the weekly team leader meetings.  We were not hitting our target number.  And when this was passed out, Tom told us put this somewhere where we could look at this every day and focus on these target numbers to get the claims in the target number range.

Q
Did you do that?

A
Yes, I did.  

Q
What did you do?

A
I took it home.  I posted it where I had my shirts, so every day when I took a shirt to come to work, and this might sound silly, but every day when I grabbed a shirt, I can look at the target numbers and say I've got to get these numbers.

Q
Do you see, sir, that the top part of it says, "Book CGU"?

A
Yes, I do.

Q
Do you understand that to be the OneBeacon Commercial Union book of business that we talked about?

A
The books or portfolios that we've discussed, yes.

Q
And that lists an overall target?

A
Yes.  The target's on the right-hand side.

Q
And there is some handwriting on this document.  Do you recognize that?

A 
That is my handwriting.



MR. O'CONNOR:  Your Honor, previous exchange regarding objections to these documents are all preserved?



THE COURT:  Yes.

BY MR. MIGUEL: 

Q
Whose handwriting is that?

A
That is my handwriting.

Q
And on the upper right there is a date.  Do you see that, sir?

A
Yes, I do.

Q
What's that date?

A
7/19/05.

Q
Is that also something that you wrote?

A
That is my handwriting.  I wrote that the date the meeting occurred.

Q
Do you recall if that's the date that you first received this document?

A
Yes, it is.

Q
From and after 7/19/05, did you keep this document in the ordinary course of your job responsibilities at Cavell?

A
I believe I took this home and placed it on my shirts so I could look at it every day.

Q
Did you think that was part of your job?

A
I thought it was part of my job because I was told to keep this forefront and work with the numbers.



MR. MIGUEL:  Your Honor, we would move 246 into evidence. 



THE COURT:  Subject to our earlier --



MR. O'CONNOR:  Also relevance, your Honor. 



THE COURT:  Overruled.  Exhibit 246 is in.



(Boston Operations Financial Analysis, Second Quarter 2005, was marked and admitted into evidence as Exhibit No. 246.)

BY MR. MIGUEL:

Q
Mr. Burns, can you read for us what you wrote?

A
This is something Tom said at the meeting and I wrote it.  It said, "Tom needs to discuss with Ajit Jain, as we are missing targets."

Q
And you mentioned Ajit Jain a little bit earlier.  Who do you understand him to be?

A
He was above Tom Ryan in the hierarchy at Berkshire, Hathaway, Resolute, and he would approve the larger payments.

Q
Was there any particular -- of the several books on here, was there any particular book that was mentioned?



MR. O'CONNOR:  Objection, your Honor. 

A
I don't recall -- 



THE COURT:  Excuse me.  Overruled.  You may answer.

A
I don't recall any.

BY MR. MIGUEL:

Q
Sir, on the right-hand side below the word "target" there's also some handwriting, and you said that's yours?

A
Yes, sir.

Q
What does that say?

A
"For TMR bonus."

Q
What does that mean?

A
When Tom passed this out and we were discussing the targets, he noted the fact or said that he wanted to hit the target for his bonus.

Q
When did you leave Cavell?

A
November 2005.

Q
Did you get fired?

A
No, sir.

Q
Under what circumstances did you leave the company?

A
I resigned from the company.  A number of things had happened that had come up.  First and foremost, there was this one occasion where Tom put me in the hospital for two-and-a-half days.  I was taken out of the office in an ambulance.



MR. O'CONNOR:  Objection, your Honor. 



THE COURT:  Sidebar, please.

SIDEBAR CONFERENCE:


MR. O'CONNOR:  This one occasion where "Tom put me in the hospital for two-and-half days," I believe he's giving a medical opinion as to the cause of some ailment that he had, your Honor. 



THE COURT:  Well, there are certain cases where no expertise opinion is necessary in the medical malpractice or medical causation field.  What are the circumstances here?  Is this new to you or have you heard this before?



MR. MIGUEL:  No. I mean, I know that they had a cantankerous relationship.



THE COURT:  Was there a physical altercation?



MR. O'CONNOR:  No.



MR. MIGUEL:  I don't know of a physical altercation.



THE COURT:  So it was stress related.  Okay.  Well, the question was the circumstances -- well, what's your objection?  He's described the circumstances of his leaving.



MR. O'CONNOR:  I'm not sure, your Honor.  It just seems to me you can't give a medical opinion of some physical ailment or mental ailment that he had.



THE COURT:  I think that to the extent that it goes to his state of mind and -- well, I think to the extent it goes to his state of mind, is it relevant?  Why is his state of mind as to why he went to the state of mind relevant?



MR. MIGUEL:  As to why or the circumstances leading to him going to the hospital would be relevant because it should be no surprise, and there's no surprise that there's a credibility issue and a relationship issue with respect to Mr. Ryan.  



THE COURT:  So it goes to credibility of Mr. Ryan and his take and his testimony with regard to Mr. Burns.



MR. MIGUEL:  Yes, your Honor. 



THE COURT:  I'll hear what he has to say and then strike it or not, depending on whether it is expert opinion.



MR. O'CONNOR:  Thank you, your Honor.

END OF SIDEBAR CONFERENCE.

BY MR. MIGUEL: 

Q
Mr. Burns, you were talking about the circumstances under which you left the company.  Can you continue?

A
I went to the hospital for a couple of days.  Before that, my wife had been going through uterine cancer and Tom and I had some discussions about that.  Basically, Tom refused to let me take the time off to spend with my wife while she was fighting with the cancer.



I'm still in the Reserves.  I was having difficulty getting Tom to approve my Reserve time.  He was actually telling me I couldn't go.  



And then there was an allegation that came up that I had perpetrated a fraud through legal bills in a law firm that I didn't even know.  There was no merit to that.  If anything, all the claim handlers, or rather all the team leaders had approval authority for checks that had to be issued, and they all signed these checks.  I signed a number of them.  But I was the one who was called to task saying you perpetrated a fraud on us by approving these legal bills for a law firm I didn't even know or never even used.

Q
Sir, did you have a contract?

A
I had a five-year contract with them.  The contract expired December of '05.  So I left two weeks before my contract expired.

Q 
And at any time -- we talked earlier about how your title had changed while you were with Cavell and Resolute.  Do you remember that?

A
Yes, sir.

Q
At any time were you demoted?

A
Not that I'm aware of.

Q
Now, just to go back, we were talking a little bit earlier about this meeting you had with Mr. Ryan and the HR person concerning Ms. Bresson.  Had you had any prior communications with the HR Department about Cristy's performance?

A
Yes, I did.  Numerous.

Q
And what did they include?

A
I would send her -- when I was having trouble getting Cristy to do the job and pay the bills, I would send Mary an email saying this is what happened or this happened, just so that she was kept in the loop and had current knowledge as to what was happening and the trials and tribulations I was having in getting Cristy to perform.

Q
Sir, can you look at Tab 241 in your binder?

A
Yes, sir.

Q
I'll represent to you that it's two emails.  Do you recognize the email on top?

A
Yes.  It's from me to Mary Szlosek.

Q
And what's it's dated?

A
May 28th.

Q
Did you send this email in May of 2004?

A
May 28, 2004, at 9:12 a.m.

Q
And did you keep a copy in your files as part of your course and scope of employment?

A
Yes, sir.

Q
And below it, sir, appears to be another email from Joe Peters to Cristy Bresson, circumstantial to you and Larry Poling.  Do you see that?

A
Yes, I do.

Q
Do you recall receiving that email?

A
Yes, I do.

Q
Did you keep a copy of that in your files as part of your ordinary course of business dealings while at Resolute?

A
Yes, I did.

Q
And did you follow up on that first email from Joe Peters by forwarding it to Mary Szlosek?

A
Yes, I forwarded it to Mary.



MR. MIGUEL:  Your Honor, we would move 241 into evidence.



MR. O'CONNOR:  No objection, your Honor. 



THE COURT:  241 is in evidence. 



(Email from Joe Peters to Cristy Bresson, dated May 28, 2004, was marked and admitted into evidence as Exhibit No. 241.)

Q
Now, the first email at the bottom, sir, from Joe Peters to Cristy, circumstantial to you, what was that about?

A
It's asking -- Joe's asking Cristy to advise the current status of reimbursements owed to Celanese by Kemper and Commercial Union for asbestos, chemical, and photoresist cases.  He needed to have an answer before Friday, 5/28/04.

Q
And what did you do with that email when you got it?

A
I spoke to Cristy to find out what was going on and to get this stuff back on line, because obviously it had fallen off again.  And then I forwarded on to Mary Szlosek the document and efforts I was taking to rehabilitate Cristy or train her.

Q
And what did you tell her about Cristy in this email?

A
It says, "FYI, for your information, this is the project we put all the claim assistants on to get done.  Nate has prepared the forms for her.  All she needs to do is sign.  I have been reminding her of this for the past four weeks.  We could be viewed in breach of the agreement."

Q
When you got back involved in 2004, did you authorize payment to Celanese?

A
Yes.

Q
Do you know what the amount was?

A
It was a fairly large number.  I don't even want to guess.  It was a big number.

Q
Do you know as you sit here today whether all of the internal formalities were followed in authorizing that payment?



MR. O'CONNOR:  Objection. 



THE COURT:  To?



MR. O'CONNOR:  To the form of the question. 



THE COURT:  What about the question is objectionable?



MR. O'CONNOR:  He's leading the witness, your Honor. 



THE COURT:  Overruled. 

A
I'm sorry, can you repeat the question?

MR. MIGUEL:  

Q
Do you know whether the internal formalities for that payment were followed in 2004?

A
Yes, they were.

Q
You mentioned a form earlier.

A
There was a form.  Cristy would have had to prepare -- actually, Nate would have prepared the form.  Cristy would have signed it.  I would have signed it.  It then would go on down to Tom's desk.

Q
And do you know as you sit here today whether an actual payment was made in 2004 as a result of those efforts?

A
I don't recall if a payment was made.



MR. MIGUEL:  That's all at this time, your Honor.  Thank you. 



MR. O'CONNOR:  Your Honor, is it a convenient time to take the break now?



THE COURT:  We got started a little late.  I'll leave it to the jurors.  Would you like to take a break now?  I see they're nodding yes.  Let's take our break.  11:15.



(A recess was taken at 11:00 a.m. to 11:20 a.m.)

(Jury not present.)



THE COURT OFFICER:  Court is in session.  You may be seated.



MR. MIGUEL:  Good morning, your Honor.  There were a couple of issues that we wanted to raise to the court's attention. 



First, I spoke to Mr. O'Connor and we're not holding him strictly to his estimate.  We believe that we are going to be able to finish Mr. Burns today.  Our next witness is here.  Obviously, the length of cross-examination necessary depends on the answers that we get or that we want.



Colonel Burns has orders to fly out of Pennsylvania on active duty tomorrow at 5 a.m.  And I know that the court has many other things to do this afternoon, but if it looks like an extra ten or fifteen minutes would get him off the stand, I would beg the court's indulgence and use it.



THE COURT:  Well, let's get going and see how close we can come to that. 



MR. MIGUEL:  The other issue is we've been handed one and got to look at a second document that has never been produced in this case.  I think Mr. O'Connor used the word "may" with respect that they would be used, and we'll raise the issue if he does, in fact, use them.



THE COURT:  Okay.



MR. O'CONNOR:  If you want to address the issues now, I'm happy to.  These are materials that I have just recently received from an arbitration proceeding in New York that Mr. Burns will be testifying about on cross-examination.  That's the reason for the timing.



THE COURT:  Well, why don't you pass them up.  I can be looking at them.  We'll get the jurors down and if we need to talk about them, then I'll at least know what they are.



MR. O'CONNOR:  One I don't even have a copy of, your Honor. 



THE COURT:  It's up to you.  Do you want to pass it up?



MR. O'CONNOR:  If you want to look at it, your Honor, that's fine.



THE COURT:  All right.  Let's bring the jurors down.

(The jury enters the courtroom at 11:23 a.m.)



THE COURT OFFICER:  This Honorable Court is now back in session.  You may be seated.


ROBERT BURNS, Resumed

CROSS-EXAMINATION

BY MR. O'CONNOR:
Q
Mr. Burns, you testified on direct exam about the asbestos/chemical cost-share agreement in connection with the Celanese claims, correct?

A
Yes, sir.

Q
You testified that when you first got the file in January of 2002, you reviewed a copy of that agreement, correct?

A
Yes, sir.

Q
You're sure about that?

A
Positive.

Q
Where did you get it?

A
From the file room.

Q
Did you talk to Mr. Waymon about it then?

A
I believe I did say I talked to Waymon for about an hour-and-a-half to two hours on the account, yes.

Q
And one of things you talked about was the cost-share agreement.

A
I don't recall if we specifically discussed it in depth, but we did discuss the agreement and how the agreement was operating.

Q
And you discussed the agreement being in place, correct?

A
Correct.

Q
It was important for you to know what the terms of the cost-share agreement was.  Isn't that correct?

A
Yes.

Q
Because the terms of the cost-share agreement dictate what Celanese has to do in terms of submitting billings to Commercial Union and what Commercial Union needed to do in order to pay those billings, correct?

A
Correct.

Q
It governed the relationship between the parties as to the asbestos and chemical billings, correct?

A
Yes, sir.

Q
All right.  You also testified about -- and this is April -- January of 2002, correct?

A
When I first looked at the Celanese account, yes.  That was -- was it April?  It might be a little bit before that.  But that's in the ballpark, within two or three months.

Q
So you sat down with Mr. Waymon in January, you looked at the cost-share agreements, you gained an understanding of what Commercial Union's obligations were, correct?

A
Yes, sir.

Q
I'm going to ask you to open your book to Exhibit 238. 

A
Okay.

Q
You testified this is an email you sent to Mr. Ryan, correct?

A
Yes, sir, for the meeting in New York City.

Q
Tell me if I read this correctly.  Did you say this to Mr. Ryan?



What's the date of this email?

A
April 9th.

Q
And did you say to Mr. Ryan, "After calling the loss coordinator and discussing this with CGU and Kemper, I was made aware of the coverage-in-place agreements that were entered into -- that require attendance at this meeting."  



Did you write that?

A
Yes, I did.

Q
You were made aware of the coverage-in-place agreements, the cost-share agreements from the loss coordinator, not from reviewing anything in your file, correct?

A
I believe this simply confirmed where I read in the agreement that there were going to be yearly meetings. 

Q
Well, you said in this letter to Mr. Ryan that you became aware of the cost-share agreements in a discussion in April of 2002, with the loss coordinator, correct?

A
Yes, I did say that.  

Q
And that was true when you wrote it, wasn't it, sir?

A
I'm sorry.  Say again?

Q
That was true when you wrote it to Mr. Ryan, correct?

A
I believe so, yes.

Q
So when you testified earlier that you reviewed them in January, that was incorrect, correct?

A
I may have been mistaken as to the date, but I did review the agreements.  That's the normal course of conduct in handling a file.  You review the entire file.

Q
Sure.  It's important to know what the terms of the agreements are with the insured, correct?

A
Correct. 

Q
And you also talked about payments that you processed -- after the meeting in, I think it was May of 2002, you processed some payments, correct?

A
Yes, I did.

Q
And those were the payments for 2001, correct? 

A
I don't recall if they were 2001 payments or I don't recall the amounts that were being paid, but I did pay bills, yes.

Q
If you go to Exhibit 10, the large payment request.

A
Yes, sir.

Q
There's an attachment to that that shows what time period the payments related to, correct?

A
Yes.  There's a second page to it.  It shows that the payments for the First, Second, Third, and Fourth Quarter of 2001.

Q
And those were payments that were accumulated and were late from payments not made during the time period before Mr. Ryan came to Resolute, correct?  Or Mr. Ryan came to Randall at that time, correct?

A
I believe Tom Ryan arrived in the Fourth Quarter 2001.

Q
And the payments reflected here were for First Quarter 2001, Second Quarter 2001, Third Quarter 2001, and Fourth Quarter 2001, correct?

A
Correct. 

Q
So the answer to my question is, yes, right?  They're for payments before Mr. Ryan arrived, correct?

A
Except for the Fourth Quarter, yes.

Q
So that arrived as he was getting to Randall, correct?

A
Correct. 

Q
And if you look at the front of Exhibit No. 10, sir, "Reason for Payment," that's information that you filled in on this form.  Is that right?

A
Yes, sir.

Q
And this relates to the asbestos payments that you just described.

A
Correct. 

Q
Quarters 1 through 4, 2001?

A
Yes, sir.

Q
And it says -- tell me if I read this correctly what you wrote, sir:



"During the period 1998 to 1999, CGU entered into two coverage in place agreements:  one for asbestos and one for chemical exposure."



Do you see that, sir?

A
Yes, I do.

Q
That's not accurate, is it?

A
I believe it is.

Q
Aren't all these payments covered by a single coverage-in-place or cost-share agreement?

A
I believe it covers two exposures.

Q
This talks about two agreements, doesn't it?

A
Yes, it does.

Q
There's only one agreement, right?

A
I believe you're right.

Q
Do you recall having email communications internally at Randall Cavell regarding reinsurance payments or reinsurance processing of this large payment request?

A
There would have been some emails, I'm sure, regarding it.  Do I recall them sitting here?  No.

Q
A long time ago, right?

A
A few years.

Q
Let me show you an exhibit that's been marked Exhibit 346.  It's an email from Mr. Waymon to you.  Is that not correct?

A
And the top one's from Mr. Waymon to myself, yes.

Q
And it's regarding the Celanese account, correct?

A
Yes.

Q
And Mr. Waymon is talking to you, among other things, about the claims handling agreement he did for asbestos and chemical, correct?

A
Correct.

Q
What's the date of this email, sir?

A
September 16, 2002.

Q
And it responds to an email from you to Mr. Waymon, correct?

A
Hm-hmm.

Q
Your email is also dated September 16, 2002.  Is that not correct?

A
Yes, sir.

Q
And in that email, you wrote Mr. Waymon the following.  Tell me if I read this right:



"Gene, I was wondering if you could help me on this.  This is an account that you were working.  I am attempting to locate the coverage-in-place agreements.  Paul mistakenly thinks they were executed in '02.  



"Misty and I have looked everywhere to no avail.  I was under the impression that the agreements were executed in the '97-'98 time frame.  Do you have any ideas?  I have located the HW files which were dismissed.  Thanks."



Correct?

A
That's correct.

Q
So in September of 2002, you can't find the coverage-in-place agreements, correct?

A
At that point in time I could not find them, that's correct.

Q
And you thought that the two of them were executed in the '97/'98 time frame, correct?

A
Yes, sir.

Q
And you looked everywhere for them, correct?

A
I had Misty looking for them and I was looking for them, yes.

Q
And you couldn't find them.

A
Correct. 

Q
And isn't it the case, Mr. Burns, that as of September 2002, you hadn't even seen the agreements, sir?  Isn't that correct?

A
That's incorrect.

Q
That's what your email says, isn't it?

A
At that point in time we could not find them, sir.  The file room had a nasty habit of losing documents and files.

Q
You testified on direct exam with respect to Exhibit 5, the first document in your book, sir.

A
Yes, sir.

Q
And that's the asbestos cost-share agreement, correct?

A
It would appear to be so, asbestos and chemical.

Q
And you recognize it as such now, right?

A
Yes, sir.

Q
Do you have an understanding as to what in your business a legal invoice is?

A
Yes, sir.

Q
It's a bill from a law firm, correct?

A
That's one possible definition, yes.

Q
Well, that's the definition you'd use, correct?

A
A bill from a law office is definitely an invoice for legal services, yes.

Q
So it's a legal invoice, right?

A
That's correct. 

Q
And typically it's got certain information on it.  It's got the work performed by a lawyer, the time they spent doing it, the hourly rate, and the resulting charge, correct?

A
That would be the normal bill, yes.

Q
And in the course of your practice, you've been involved in insurance for, you testified, what, thirty years?

A
Close to thirty years.

Q
And you've reviewed many, many legal invoices as I've just described them, correct?

A
Correct. 

Q
And review of legal invoices is an important part of a claims function; is it not?

A
If you are handling the defense of the claim, yes.

Q
And the reason for that is because you want to know that you're getting charged a fair amount for the work that's being performed, correct?

A
That's one of the reasons, yes, sir.

Q
It's an important reason, too, isn't it?

A
Very important.

Q
You wouldn't pay a bill that you thought included overcharges, would you?

A
If you suspect there's overcharges, I personally would call the lawyer doing this and say what's this for and try and find out what it is.

Q
But if you didn't have information regarding the bill, you wouldn't pay it until you were satisfied, correct?

A
Or I'd pay the portion of the bill that's not questioned.

Q
But you wouldn't pay the bill until you were satisfied that what you were paying was something you owed, correct?

A
Correct. 

Q
Now, Exhibit No. 5, on page 7, tell me if I read this correctly, sir, paragraph 11:



"On a quarterly basis, HCC ..."



You understood that to be Celanese, correct?

A
Correct.

Q
"... will submit all legal invoices to Commercial Union for those claims listed on Exhibit B and C, accompanied by a cover letter identifying all claims which legal services are being submitted, et cetera."



Did I read that correctly?

A
Yes, you did, sir.

Q
Now, the billings that you reviewed and approved payment on for Celanese, didn't include legal invoices as I've described them to you, did they, sir?

A
The photoresist involved legal invoices.  The asbestos would not because we agreed to summary billings.

Q
This contract doesn't say summary billings, does it?  It says legal invoices, correct?

A
The contract does say legal invoices, but the parties agreed to accept the summary invoices.

Q
That's not what's stated in the agreement, is it, sir?

A
The agreement specifically says you have to have a legal invoice.

Q
And the agreement also says that upon receipt of the invoice, then Commercial Union's obligation to pay commences, correct?

A
Yes, sir, within thirty days.

Q
And your understanding of the meaning of that language is that until the legal invoices are submitted, the obligation to pay doesn't start to run, correct?

A
Not in this agreement, sir.  

Q
That's what the agreement says, isn't it, Mr. Burns?

A
The agreement says that, but custom and practice said otherwise.

Q
The agreement also includes billing guidelines, correct?

A
Where might they be, sir?  It's been a while since I looked at this thing in depth.

Q
You haven't looked at this document recently?

A
I scanned it the other day.  I did not read it in depth.

Q
Who provided it to you?

A
Mike Miguel.

Q
You had discussions with Mr. Miguel regarding your testimony?

A
I reviewed the documents before I came in, yes.  

Q
What else did you talk about?

A
What I did in the Celanese case.  What I've testified to this morning.

Q
So Mr. Miguel told you about his case.  You told him about the testimony that you could provide?

A
Mr. Miguel didn't tell me about his case.  He simply asked questions about what my involvement with Celanese was and I responded appropriately.

Q
It's not the first time you talked to Mr. Miguel, is it?

A
I have spoken to Mr. Miguel in the past.  We've crossed paths many times through the thirty years in the industry.

Q
Well, you've spoken to him before about the Celanese case, didn't you?  His case?

A
He called me and asked me about the Celanese case, yes.

Q
And he asked you what testimony you could provide that would be helpful to his case, didn't he?

A
I don't believe that was a question.  He asked if I remembered being involved in the Celanese case, and I responded yes.  He told me that there was a trial going on, and my response was, "Well, if you want me, I need a subpoena.  I'm not a voluntary witness."

Q
That's the first time you talked to him while this case was going on?

A
I don't recall when the first time was.  I don't know if this case was filed or not yet.  I don't know when the case was filed, so I couldn't tell you. 

Q
If I suggest to you it was filed in 2006.

A
I would have talked to him after the filing.

Q
But it was not when we were here in court trying this case.  You had spoken before that, correct?

A
Yes.

Q
And you talked about the testimony you'd give.

A
Yes.

Q
And he told you about what would be helpful to him and what wouldn't be helpful to him, correct?

A
I don't remember him telling me what would be helpful and not helpful.

Q
Really?

A
I honestly don't recall that.  I remember telling him what I knew about the case and what my involvement in the case was, and that was it.

Q
How many times did you meet with him?

A
Yesterday and today.

Q
How many times did you speak with him?

A
Once or twice.

Q
Did you speak to anyone else from the Morgan Lewis firm regarding the Celanese matter?

A
Jeff Moss.

Q
How many times did you speak with Mr. Moss?

A
Just a couple.  Mainly what dates of trial.  I had military orders coming up.  I'm going on duty tomorrow morning.  You know, what dates do you want me up there?

Q
You talked to him about the substance of what your testimony would be, didn't you, sir?

A
I did describe my involvement with the Celanese case, yes.

Q
Did you tell them you had documents regarding your work at Resolute or at Cavell Randall?

A
I didn't tell them that until I went back and looked for documents and I brought the documents up with me when I came.

Q
So when did you first tell them about the documents?

A
I believe I gave them to them --

Q
I didn't ask you that.  I asked you when you first told them about the documents.

A
I don't recall.

Q
Sometime ago, wasn't it?

A
No, it wasn't that long ago.  I told Jeff I was going to go look for documents to see if I had anything in the stuff that Cavell sent me.

Q
We were talking about the cost-share agreements, sir, before we started talking about your communications with plaintiff's lawyers.



In Exhibit 5, there's a document entitled, "Hoechst Celanese Corporation Case Management Guidelines for Long-term Claim Exposure," and it begins at Bates number -- and you know what a Bates number is, right, sir?

A
Yes, sir.

Q
CIC00812.  Do you see that document?

A
Yes, sir, "Case Management Guidelines."

Q
It's your understanding that that's part of the asbestos/chemical cost-share agreement?

A
And the asbestos, yes.

Q
The asbestos/chemical cost-share agreement, correct?

A
Correct. 

Q
And it includes at Section 3, beginning on page 2, called "Billing Invoice Requirements."

A
Yes, sir.

Q
And that runs over onto page 3?

A
Yes, it does.

Q
Is it fair to say that those billing invoice requirements require a detailed, task-oriented, task-specific breakdown of the charges that are to be included on the legal invoices submitted for asbestos and chemical?

A
Yes, sir.

Q
And those are just the kind of legal invoices you'd expect to receive with respect to the defense of a case in a matter like this, correct?

A
If you're the lead carrier, yes.  But in this situation -- 

Q
Thank you, sir.  Well, that's the type you'd expect to be generated, correct?

A
Yes, sir.  If you're the lead carrier, this is what you'd expect to require, yes.

Q
So let's go back to the May meeting. 

A
Okay.

Q
Is that the only annual meeting that you attended with Celanese on the asbestos and chemical matters?

A
I believe it was.

Q
And you testified that Mr. Ryan approved you going to that meeting?

A
Yes, sir.

Q
And you came back from the meeting based on recommendations to Mr. Ryan about paying bills.

A
Correct.

Q
And the recommendation you made is that the bills for 2001 should be paid to bring the account up to speed, correct?

A
Correct.

Q
Is it fair to say that the first thing payment-wise that was done under Mr. Ryan's watch with respect to the Celanese account was to bring the account current?

A
Yes, sir.  In 2002, we brought the account current.

Q
And Mr. Ryan approved that?

A
Yes, sir.  He had to.  The check went out.

Q
And he approved it based upon your recommendation, correct?

A
Yes, sir.

Q
And it was your recommendation that the billings that were submitted complied with the cost-share agreement, correct?

A
Correct. 

Q
And you didn't make any recommendations regarding photoresist billings at that time, did you, sir?

A
I don't recall if I did.  I haven't seen a form for that requesting payment.  But the asbestos were paid.

Q
Do you know if for that period of time Celanese was requesting payment from OneBeacon with respect to photoresist cases?

A
I don't recall sitting here today.

Q
So you don't know?

A
I don't know.

Q
Sir, I'm going to show you a document that's been marked as Exhibit No. 329.  Is that a collection of documents that you've seen before?

A
It's addressed to me and it's the First Quarter 2002 Asbestos and Chemical Reports.

Q
And what is attached to the cover letter?  Does it relate to First Quarter 2002 Asbestos/Chemical Reports?

A
I'm sorry, one more time?

Q
I'm sorry.  Maybe my question was awkward.  There's some documents attached to it.

A
Yes, there are.

Q
Do those relate to the First Quarter 2002 Asbestos and Chemical Reports?

A
That's what the cover letter says, yes.

Q
You're looking at the documents. 

A
It would appear that the documents are bills from the account from Celanese, yes.

Q
The second sheet is called ACTS-GA worksheet?

A
Correct. 

Q
Is that a form with which you're familiar?

A
Yes, I am.

Q
And it's a form that relates to approval of payments on OneBeacon or Commercial Union accounts, correct?

A
Correct.

Q
It's a form that you work with all the time when you were working at Resolute Randall, correct?

A
Yes.

Q
And this is a form that you, in fact, filled out and signed.

A
Correct. 

Q
And it's for payment of the First Quarter 2002 Chemical, correct?

A
Yes, sir.

Q
And the next three pages of this exhibit are a three-page spreadsheet, correct?

A
Yes, sir, a summarized bill.

Q
And those three pages are the basis upon which you approved payment of the $90,728.90 reflected on the worksheet, correct?

A
Correct. 

Q
So you didn't have any legal invoices, bills from lawyers, when you approved this payment, correct?

A
No, but we had the summary invoices.

Q
You had the summary.  You had the spreadsheet and that's it.

A
The summary invoices from the past, yes, sir.

Q
And the next page of this package is another ACTS  worksheet, correct?

A
Yes.

Q
And this is for the First Quarter 2002 Asbestos, correct?

A
Correct. 

Q
And attached to it is a much longer spreadsheet, 108 pages, correct?

A
I'll take your representation the number of pages, yes.

Q
Well, look at the last page.  It says 108 of 108.  I didn't count them.

A
Okay.

Q
And that's the form you filled out for approval of the asbestos payments for that quarter, correct?

A
Correct. 

Q
And the spreadsheet attached is all you had upon which to base this payment, correct?

A
Correct. 

Q
And that's the basis upon which you approved it, correct?

A
Correct.

Q
No bills from lawyers, just the spreadsheet, correct?

A
That is correct. 



MR. O'CONNOR:  Your Honor, I'd like this document admitted in full.  I think it's in only in part.



THE COURT:  Any objection?



MR. MIGUEL:  No objection.



THE COURT:  That will be marked as Exhibit No. 329.



(First Quarter 2002 Chemical and Asbestos Report with attached correspondence dated 4/25/02, was marked and admitted into evidence as Exhibit No. 329.)

BY MR. O'CONNOR:

Q
Sir, the next document I'm going to show you is a package with another ACTS-GA worksheet marked as Exhibit 344.  Do you recognize that document?

A
It's a payment to Celanese for asbestos, Second Quarter 2002.

Q
And attached to that is another spreadsheet, correct?

A
Correct.  

Q
No lawyers' bills, correct?

A
It's a summarized invoice, yes, sir.

Q
And the spreadsheet is what you based your recommendation -- you recommended payment of this bill, correct?

A
Yes, I did.

Q
And that recommendation was accepted, correct?

A
Yes, it was.

Q
And the bill was paid as far you know, correct?

A
Yes, sir.

Q
And the only thing you relied upon to approve the payment or recommend the approval of payment was the spreadsheet, correct?

A
I remember calling Larry Poling about some questions I had on some entries, but I can't, sitting here today, tell you what they were.  I had gone through the billings.  The numbers looked out of range.  I called to find out what was involved.

Q
On this one?

A
It was one of these two asbestos ones in the Second Quarter, or the First Quarter or Second Quarter 2002.  I remember calling down to Enviro-Tox a couple of times and saying what's this for, this number seemed a little bit out of reasonable.  And we discussed it over the phone and I approved it.

Q
Did you have a particular lawyer charge in mind?

A
Well, just looking at the total for the plaintiffs.  Some plaintiff numbers are higher, some are lower.  There were two or three that jumped out at me that I recall, and I called Larry and said what was involved here.

Q
And the reason you had to call him, you didn't know  because the spreadsheets don't tell you, do they?

A
The spreadsheets don't give you the detail, but the spreadsheets were what we were using and what was agreed upon.

Q
Well, what was agreed upon is in the contract, correct?

A
That's correct. 

Q
And what the spreadsheets tell you, they don't tell you what lawyers worked on a matter, do they?

A
No, sir.

Q
They don't tell you how many hours a lawyer worked, do they?

A
They tell you the law firm.  They tell you the date.  But they don't give you the hours.  They don't you the breakdown.  They don't give you the tasks.

Q
They don't give you any of the things you typically find in a legal invoice, correct?

A
Correct. 

Q
Now, you've already testified that it's important in doing a claims job to review legal invoices to make sure you're paying the right amount.  Isn't that correct, sir?

A
Correct.

Q
And that's something you have done throughout your career in handling claims; is it not, sir?

A
Yes, sir.

Q
It's important to do that to make sure your company doesn't pay too much money, correct?

A
Correct. 

Q
Making sure you don't pay too much money and making sure you're being billed properly for things, that's not bad faith, as you have used that term here today, is it, sir?

A
The withholding of payments would be bad faith.

Q
I asked you whether doing what you just described as doing over the course of your career, reviewing legal invoices to make sure that what you're paying is what you owe, that's not bad faith, is it, sir?

A
No, it's not, but this was an exception to the general rule, sir.

Q
It wouldn't be bad faith to try to determine what was owed under these billings either, is it?

A
That was not the custom and practice for what the parties were doing.

Q
Are you telling me, sir, is your testimony here today that Commercial Union trying to find out what it was being billed for was something inappropriate for it to have done?

A
No, sir, not in the least.

Q
Thank you. 

A
But what I am saying -- 

Q
There's no question before you.



MR. MIGUEL:  Objection, your Honor.  I'd like an instruction that counsel not charge the witness when he's asking questions. 



THE COURT:  I think if I see anything I think is over the line, I will correct it.



Go ahead, Mr. O'Connor.

BY MR. O'CONNOR:

Q
Let's go back to Exhibit 346.  

A
This is the reinsurance memo looking for the documents. 

Q
I'm sorry.  I left the stack in front of you.  Yes, that's it.  Exactly right.  Exhibit 346 right at the bottom, sir.



How did this chain of communication start, sir?

A
It came from Paul Lambert.

Q
Who's Mr. Lambert?

A
Paul Lambert was in our reinsurance department at Randall, and it was from Paul to myself, with a circumstantial to Jim McKay, discussing Celanese.

Q
And specifically, what payment was being discussed?

A
"You told me about your intent to pay two million dollars resolved.  I need to have the ..."  



He needed some information.  There were nine bullets of information he needed about the payments being issued.

Q
So he had a series of questions in trying to deal with the insurance end of payment made on the Celanese account, correct?

A
Correct. 

Q
And if you look at page 2 of 4, your email back -- or one of your emails going to Mr. McKay, you referred to the $1.97 million payment that's reflected in the large payment request that you've testified about already, sir.  Is that correct?

A
Correct. 

Q
Question number nine that Mr. Lambert posed to you what was?  If you look at page 3 of 4 at the bottom.

A
(Reading):  "The product loss should be subject to the aggregate limit.  What about operations?  Do these losses continuously churn in the primary layer or are they deemed one occurrence or are they subject to an aggregate?"

Q
And your email of May 29, 2002, what was your response?

A
I referred him to the coverage-in-place agreement as it specified.  Would you like me to get you a copy?  He would need a copy for the reinsured.

Q
And it was that response -- he asked for a copy, right?

A
Yes.

Q
And that's what started you looking for it, correct?

A
Correct. 

Q
You couldn't find it.

A
It was misplaced or lost at that point in time.

Q
Would you tell me where in the coverage-in-place agreement specifies that the product losses should be -- where it specifies where the product losses are subject to an aggregate limit?



THE COURT:  You're referring to Exhibit 5?



MR. O'CONNOR:  Exhibit 5, I'm sorry, your Honor.  

A
Do I get to the look at the policies, too?  Because that would normally contain the aggregate limit in there.

BY MR. O'CONNOR:  

Q
Well, your answer doesn't refer to the policies, does it?  It refers to the coverage-in-place agreement, correct?

A
But the policies would be applicable.

Q
But your answer to Mr. Lambert's question says to go get that information out of the coverage-in-place agreement, right?

A
Yes, it does.

Q
Show me where it says anything about that coverage-in-place agreement.

A
I'm not finding anything in here.

Q
It's not in there at all, is it?

A
I don't see it sitting here today.

Q
Isn't it possible, sir, that you've never seen the coverage-in-place agreement by this point in time?

A
No, sir.  I saw the coverage-in-place agreement when I first reviewed the file.

Q
You can't find it in September of '02, correct?

A
That is correct. 

Q
You sent an email in May of 2002, indicating you had first learned of the coverage-in-place agreement from the loss coordinator, correct?

A
Yes, sir.

Q
And now, in September 2002, you're saying that the coverage-in-place agreement said things that aren't in it, correct?

A
I was mistaken, yes.

Q
So isn't it possible, sir, that you'd never seen the agreement at this point in time?

A
No, sir.  The agreement was there.

Q
The agreement was in place, but you hadn't seen it, had you, sir?

A
No, sir.

Q
You certainly didn't know what it said, because you're wrong in your comment to Mr. Lambert, correct?

A
I was in error in my comment to Mr. Lambert, yes.

Q
Sir, you mentioned on direct exam something about a Mr. Grady, Grady law firm.

A
I don't remember mentioning that name.

Q
You mentioned something about being accused of fraud in connection with some account.

A
It was somebody else's account.  I was simply reviewing bills.

Q
So you were making payments on someone else's account, or you were reviewing bills and approving payments on someone else's account.  Is that fair to say?

A
I was approving payments requested by the claims handler for a claims handler who could not find her team leader at that time.

Q
And there was one particular account involved.  The bills had some irregularities on, correct?

A
I don't recall, but if you say so.

Q
Well, don't you recall an issue where a particular lawyer was billing for mileage charges grossly in excess of actual mileage used?

A
I don't recall that.

Q
You don't recall that?

A
I may.  I don't know.  I've seen so many bills in my lifetime with mileage charges.

Q
Well, this should stick out in your mind.  It was brought to your attention by your superiors as an issue that reflected poorly on your performance, correct?

A
Tom was upset about the Grady law firm bills, yes.

Q
Now you remember that they were the Grady law firm bills?

A
Now that you mention the name, yes.

Q
And you also remember that the issue was excess mileage charges?

A
I don't recall that being the exact issue, but if you say so, I'll believe you.

Q
You don't remember the lawyer on dozens and dozens and dozens of occasions submitting invoices for forty miles in mileage charges for trips between Boston and Cambridge?

A
No, sir, I don't.

Q
Do you recall how many of such bills you approved?

A
I believe the number was like twenty-eight or something like that. 

Q
Twenty-eight different times you approved the bills.



Do you know what happened to Mr. Grady as a result of this incident?

A
I have no idea, sir.

Q
If I suggest to you he was disbarred, does that refresh your recollection?

A
I did not know that.

Q
If you would look at Exhibit No. 9 just briefly.  Mr. Miguel had you read some portion of this.  You stopped reading at the second to last line.  What does the second to last sentence say?

A
(Reading):  "I'll be working with them, being Celanese, to do a global acknowledgment of all claims.  I'm submitting requests for payment pursuant to the signed agreements."

Q
And that's the Exhibit C issue that we've talked about on direct exam, correct?

A
Yes, sir.

Q
And you followed up on everything that you were supposed to follow up on on this account, correct?

A
I believe I did.

Q
And you made that global acknowledgment, correct?

A
I believe I did.

Q
Your last sentence asks for Mr. Ryan to approve payments, correct?

A
Yes, it does.

Q
And he did that, didn't he?

A
Yes, he did.

Q
He didn't delay payments on these ones that you told him were proper under the cost-share agreements, did he?

A
No, sir.

Q
Now, if you had told him that the payments weren't properly documented under the cost-share agreements, you would have told him not to pay them, correct?

A
If the payments were not properly documented, I would not have approved payment.  It would not even have gotten to him.

Q
You wouldn't have done it.  You would have gone back and made the other party, whoever submitted them to you, submit compliant billings, correct?

A
Correct. 

Q
You talked about a review of bills that you did.  Remember that testimony?

A
Yes, I do.

Q
Now, on the asbestos and chemical side, in reviewing bills, all you had were those spreadsheets, correct?

A
For the asbestos, we had spreadsheets; for the photoresist, we had bills.

Q
On the asbestos side, the review that you did amounted only to reviewing the spreadsheet, correct?

A
It involved the spreadsheet.  Were there other documents there?  I can't say sitting here.  I believe there may have been others, but the spreadsheets were definitely the major part of the review.

Q
I'm going to show you a document that's marked as Exhibit 340.  I'm not asking you if that was part of the review that you did, but just as to the form of this bill, this billing material, what you received from Enviro-Tox on behalf of Celanese.

A
This would appear to be the stuff that we normally get from Enviro-Tox and Celanese, yes.

Q
Two spreadsheets, a summary spreadsheet and a detailed spreadsheet?

A
Yes, sir.

Q
And all you did on your audit for the asbestos/chemical is match up the totals and make sure that the totals on the detailed spreadsheet match the totals on the summary spreadsheet, correct?

A
I believe that's correct. 

Q
That's all you did, because that's all you could do, right?

A
I believe that's correct. 

Q
Nobody gave you any bills.

A
Not for the asbestos, no, sir.

Q
And on the photoresist, you had bills on the photoresist, right?

A
I believe we did.

Q
At the time you did that, what was your understanding of what Commercial Union was supposed to pay under the photoresist agreement?

A
One-sixth of the bills.

Q
That's it?  Straight one-sixth of the bills?

A
I believe that was it.

Q
Just take the bills, look at them, divide it by six?

A
Yes, sir.

Q
Was there any analysis done as to whether or not the specific claimants reflected in the bills were exposed to photoresist chemicals during the Commercial Union policy period?

A
I believe that information were to come under separate cover.  We would have been notified as to what plants were alleging exposure and we could correlate it to the alleged exposure plaintiff.

Q
Is this what you recognize as a photoresist billing, a typical one?  I'm not saying it was subject to your review.  A typical one.



THE COURT:  You're showing the witness what?



MR. O'CONNOR:  I'm sorry.  Exhibit 339.

A
Yes.  This is -- in tab number 3, they get into the actual plaintiff, the case number, fees, expenses, total, and the breakdown by carrier.

BY MR. O'CONNOR: 

Q
They don't tell you what basis upon which any exposure analysis has been done, correct?

A
Not in the bill, no, sir.

Q
So someone reviewing that bill or auditing that bill can't tell whether appropriate exposure allocation has been done among various claimants, correct?

A
Yes, sir.

Q
You've moved around a lot in your career, haven't you, sir?

A
Yes, sir.

Q
You were at the Hartford for four years?

A
Yes.

Q
Then you left the insurance -- well, you took a risk management job at a motor freight company, correct?

A
Correct. 

Q
Then you went into the military?

A
Yes, sir.

Q
And you were at Reliance for three years.

A
Yes, sir.

Q
You went to Maryland Casualty for one year.

A
Yes, sir.

Q
Why did you leave Maryland Casualty after a year?

A
My son is a special needs child.  He had to have special needs school.  We couldn't find one that would suit him or address his special needs in Maryland, so we decided to stay in Pennsylvania.

Q
And then you went to Cigna for seven years, correct?

A
Correct. 

Q
And then you moved to ACE for one year, correct?

A
Yes.

Q
Great American for one year?

A
Right.  

Q
And then you went to Cavell Randall, right?

A
Yes.

Q
You were there for five years?

A
Yes, sir.

Q
You had a five-year agreement with them?  Is that what you said?

A
Yes, I did, a five-year contract.

Q
A written contract?

A
It was in writing signed by Pam Holston [phonetic].

Q
She terminated your employment, didn't she, at the end of that five-year term, correct?

A
I resigned.  I submitted a resignation letter.

Q
She gave you an opportunity to resign, didn't she?

A
She was discussing the Grady issue.  I told her it was false.  I told her I resign.

Q
And if you hadn't resigned, she told you you were going to be terminated, correct?

A
They said they were going to look at that, and I said you've got issues because there's going to be a heck of a discrimination suit coming.

Q
You told them -- they told you you were going to be terminated.  Isn't that correct, sir?

A
They did threaten me with termination, yes.

Q
They told you that would happen if you didn't resign.  Isn't that correct?

A
I believe they said they were going to consider termination unless I were to resign.  Is that threatening?

Q
Pardon me?

A
Is that threatening?  I guess you can say it that way.

Q
But that's what happened, correct?

A
Yes, sir.

Q
So when you said you resigned earlier, it wasn't quite like that, was it?

A
I did resign.  I submitted a resignation.

Q
But you resigned in order to avoid being fired, correct?

A
Actually, in hindsight I wish I had stayed there and fought them, because what they had was false.

Q
But that's what happened, right?

A
Yes, sir.

Q
Now, you've also talked about your position at Randall Cavell, correct?

A
Correct.

Q
And your position there was -- what did you say it was?

A
I was vice president and senior counsel for Stonewall, I had an AVP title for Seaton, and I was a vice president for Cavell.

Q
Now, when you first got to Boston working for Randall, it was over at the Bulfinch Square or Bulfinch Circle.

A
Bulfinch Square.

Q
And you were the head man there, correct?

A
For Stonewall, yes.

Q
You were in charge of a team of claims persons?

A
Yes, sir.

Q
How many people did you have reporting to you?

A
Six, seven people.

Q
And everyone handling the Stonewall book reported to you?

A
Yes, sir.

Q
And that changed in 2001, didn't it?

A
In late 2001, when Tom Ryan arrived, yes.

Q
So you were no longer in charge of the Stonewall book of business at that point in time, correct?

A
I don't know if that's a correct statement or not.

Q
Well, you reported to Mr. Ryan with respect to Stonewall, didn't you?

A
I reported to Mr. Ryan as a reinsurer, but I was still held accountable and responsible for doing all the Stonewall forms and compliance and making sure we were done on the book.  So I was still responsible for Stonewall and the corporate knowledge of Stonewall.

Q
But now you're reporting to Mr. Ryan, correct?

A
You ask a very interesting question.

Q
Is it correct or is it incorrect, sir?

A
It's not a yes-or-no answer, counsel.  There were three people that claimed to be our employers.  We had Cavell, we had ADP, and we had Resolute.  Piper Rudnick actually did a memo on who was my employer for --

Q
That's an attorney-client communication, correct, sir?

A
Correct.  But the point of the matter is, there were three potential employers there.

Q
I didn't ask who your -- who did you report to?  Who did you have to get approval for doing and not doing?  That was Mr. Ryan, correct?

A
For claims, it was Ryan.  For everything else, it was Pam Holston.

Q
And now instead of all of the Stonewall people handling the Stonewall book reporting to you, they reported up the chain, which led up to Mr. Ryan, correct?

A
That would be a way to summarize it, yes.

Q
And instead of being in charge of all of the people handling the Stonewall book, you were stepped down to a team leader role, correct?

A
I was a team leader in addition to being vice president and senior counsel as described.

Q
In terms of handling claims, everyone didn't report to you.  You were a team leader with just a few people reporting to you, correct?

A
Yes, sir.

Q
And you didn't like that, did you?

A
It's happened a number of times.  I mean, they go through corporate changes and they shift people around.  Whether I like it or not was irrelevant.  It was what I was asked to do.

Q
You didn't like the fact that you received a demotion in the claim chain, correct?

A
I was not demoted, sir.

Q
It used to be that everyone reported to you.  Now only a few people report to you.  That sounds like a demotion.  You don't call that a demotion, sir?

A
No, I don't, because I ended up supervising two to three teams.  I ended up with about twenty-some reports.  So I actually picked up people that reported to me.  I don't view that as a demotion.

Q
Well, as a team leader you only had a few claim assistants or account managers reporting to you, correct?  One of them was Cristy Bresson, right?

A
I had anyone from six to eight claim handlers, plus I had to two three claim assistants, plus I had the file room, plus I had the consultant team at one point in time for the Kemper book.  I handled numerous teams.

Q
But you still reported up to somebody else, whereas before Mr. Ryan arrived you didn't have to do that, correct?

A
No, I had to report to Pam Holston and Tom Ryan -- not Tom Ryan -- Pam Holston and Ken Randall before. 

Q
You still reported to them on non-claim issues.  You had to report to Mr. Ryan for claim issues, correct?

A
Tom Ryan was an additional person I had to report to, yes.

Q
Sir, where did you go to work after you left Cavell?

A
RIR.

Q
RIR is what?

A
Insurance resources, and it's a consulting firm doing consulting work for the John Hancock books of business. 

Q
And you left that job also after a short period of time, correct?

A
I left after six months to go work for Stonewall again.

Q
So you went back to work for Stonewall, correct?

A
Correct. 

Q
And at that time Stonewall was owned by an outfit called Castlewood, correct?

A
Correct. 

Q
And at that point in time Stonewall was in litigation with National Indemnity, correct?

A
I believe they were in arbitration litigation, correct. 

Q
And you were hired in connection with that arbitration, correct?

A
I was hired by Stonewall and I assisted them in the arbitration.  Was I hired to be in the arbitration exclusively?  I can't answer that question. 

Q
You had a job interview for that position, didn't you?

A
Yes, I did.

Q
And it was a lunch interview, correct?

A
Yes, it was.

Q
And people at the interview were Joe Faulis [phonetic].  Who's Mr. Faulis.

A
He was the senior V.P. of claims for Castlewood at the time.

Q
He was the person at Castlewood who was in charge of the arbitration that they were involved with?

A
Yes, sir.

Q
And the other people at the interview were NICO'S lawyers in that arbitration, correct?

A
NICO didn't have --

Q
I'm sorry.  The other people at that meeting were Castlewood's, Stonewall's lawyers from the arbitration, correct?

A
There was one attorney there, but there were other people there besides the attorney, yes, sir.

Q
But it was the attorney representing Castlewood in the arbitration, correct?

A
Yes.

Q
What was his name?

A
John Kelly.

Q
Did Mr. Kelly ask you questions about what evidence you could provide in the NICO-Castlewood arbitration, correct?

A
He asked questions about Stonewall:  the history, the practices, what my exposure was to it.  Were they questions for the arbitration?  I can't say sitting here.  I don't recall that.

Q
Well, he asked you about the handling of the Stonewall book of business by Randall and Cavell under Mr. Ryan, didn't he?

A
There were some questions about the handling of the book of business. 

Q
And after you had that conversation with the lawyers, you were hired, your job, at Castlewood?

A
I had the interview and then I was given a job offer, yes.

Q
And you, in fact, provided testimony in the arbitration proceeding; did you not, sir?

A
Yes, I did.  I was called to testify.

Q
And you testified about the Grady incident, correct?

A
I believe Grady was discussed there, yes.

Q
What you testified to at the arbitration about the Grady incident is that you were signing bills when other team leaders weren't available, correct?

A
That is correct.

Q
And that Mr. Ryan had given instruction that when other team leaders weren't available, you should sign invoice requests or payment requests for people not on your team, correct?

A
That's the custom and practice that we had at that time.

Q
And you testified that the reason Mr. Ryan gave that instruction was he didn't want the bill-paying process to get bogged down.  Didn't you testify to that?

A
I believe that is correct. 

Q
And that's exactly what happened at Resolute.  Mr. Ryan didn't want the bill-paying process to get bogged down, so that's why you were signing Grady bills, correct?

A
I was doing as I was instructed to, streamline and move the bills forward.

Q
And that's a policy that Mr. Ryan put in place, to streamline and move the bills forward, correct?

A
Yes, sir. 

Q
Now, at the arbitration, sir, you testified about various things that you contended Randall and Resolute had done incorrectly in handling of Seaton/Stonewall work?

A
Yes, sir.

Q
One of the things you testified about was this issue you raised today about the targets, correct?

A
I believe I did testify about the targets, yes.

Q
And you provided that testimony to the arbitrator?

A
Yes, sir.

Q
And the arbitrator asked you questions in response to some testimony you provided?

A
I don't recall if he asked questions or not.  He may well have. 

Q
You don't recall the arbitrator asking you questions about whether or not this target stuff changed anything that you dealt with in claim handling functions?

A
Would it have -- I don't --

Q
Do you recall that or not, sir?

A
I don't recall that, no.

Q
Let's talk about the targets for a couple of minutes.  The targets were, what you call targets, they were net numbers:  direct side payments going out on claims, reinsurance payments coming in on claims, correct?

A
Correct.

Q
And you handled direct claims, and that's what you're talking about in the context of the Celanese matter, correct?

A
Correct. 

Q
You didn't deal with insurance claims.  It's a separate department from that, correct?

A
That's correct. 

Q
And in making your claim decisions, you have no idea what's coming in on the reinsurance side, correct?

A
That is correct.

Q
So it only makes sense that targets can't dictate what people are paying on the claims side or impact what people are paying on the claims side; isn't that correct?  Because they don't know what's coming in on the reinsurance side, correct?

A
That is correct. 

Q
Now, you also testified at the arbitration proceeding regarding the impact targets had or didn't have on your claims handling, correct?

A
I believe that was discussed.

Q
And your testimony at the arbitration proceeding was that it didn't have any impact on your handling the claims, correct?

A
On my handling the claims, it would not have had an impact.

Q
All you did was tighten up a bill review process a little bit, correct?

A
We would tighten up bill processes.  We would look at claims, we'd ask for additional information, but we'd make sure that the payments that we were requesting were, in fact, appropriate and authorized under the policies of insurance.

Q
And that's what happened under your watch, correct?

A
I believe so, yeah.

Q
Sir, is it fair to say -- what was the result of that arbitration, sir?  You're aware that Castlewood lost that arbitration, correct?

A
I believe Castlewood did lose the arbitration, yes.

Q
So the arbitrators rejected your testimony regarding things that were wrong at Resolute, correct?

A
I don't know what they based their opinion on, but that was the outcome.

Q
They found in favor of NICO on all the claims that you asserted in the arbitration, or that Castlewood asserted in the arbitration proceeding, correct?

A
I don't recall exactly, but that sounds correct. 

Q
Castlewood lost, correct?  They hired you to provide some testimony, correct?

A
I was told I was hired for my Stonewall knowledge. 

Q
In connection with that case, you provided testimony in that case, correct?

A
I was never told I was hired as an expert witness or a witness in trial only.  I was told I was hired for Stonewall knowledge of the book of business. 

Q
Well, the lawyers were at your interview, correct?

A
There was one lawyer there, yes. 

Q
And you talked about what you knew as relevant to the case, correct?

A
Yes, sir.

Q
And after the case was over, your employment was terminated at that company, correct?

A
No, I resigned.  I went to --

Q
You resigned again?

A
I resigned and went to Strube.

Q
And Strube is in the used aircraft parts business, correct?

A
That's one of our areas, used aircraft parts, yes, sir.

Q
You left the insurance business?

A
After all the turmoil and problems, I decided to just get out of insurance.  It wasn't worth it.  Too much stress.

Q
Sir, you don't like Mr. Ryan, do you?

A
Tom Ryan and I have some differences.  I don't dislike him.  I wish nothing ill for him.  I just don't care to be associated with anything he's involved in.

Q
As far as you're concerned, he took your job when the C.U. book of business came over to Randall America.  Isn't that correct, sir?

A
No, sir.

Q
You were in charge of all claims.  After the C.U. book came over, you were no longer in charge of all claims.  Mr. Ryan was.  Isn't that correct?

A
No, sir.

Q
And you had to report to him.  Isn't that correct?

A
Yes, I had to report to him for claims decisions under the reinsurance agreement.

Q
Isn't it correct, sir, that you went to Castlewood to provide testimony against Mr. Ryan and NICO and you're here today to provide testimony against Mr. Ryan and NICO and you would say anything in order to get back at them for terminating your employment.  Isn't that correct, sir?

A
No, sir.

Q
Are you sure?

A
Yes, sir.



MR. O'CONNOR:  I have no further questions for this witness.



MR. MIGUEL:  Very briefly, your Honor. 



THE COURT:  Go ahead.


REDIRECT EXAMINATION

BY MR. MIGUEL:
Q
Sir, you were shown in Exhibit 346 about looking for copies of Exhibit 5 in September of 2002.  Do you remember talking about that?

A
Yes, sir, it's right here.

Q
What were the circumstances surrounding that search for the document?

A
After I reviewed the policy when I first got the claim, I reviewed the file.  I sent the stuff back to the file room.  Our file room at that point in time was notorious for losing stuff and misplacing stuff and misfiling stuff.  



This was a request by Paul.  I probably should have been more aggressive in looking at this, you know, helping and finding this thing, going to get a copy or I'll get a copy for you.  Bottom line, when I went looking for it again, we could not find that policy, the agreement, rather.  It was misplaced.  It was a common-day occurrence.  So at that point in time, I started looking around to try and find another copy while we're searching the archives of the storage facilities to find the other one.

Q
You were asked about this Grady case, and I think that you said that you signed twenty-eight authorizations or something like that. 

A
Yes, sir.

Q
Was the entire issue twenty-eight invoices that were improperly or at least allegedly improperly signed?

A
I was told there were around three hundred improperly signed invoices.

Q
Did you sign all three hundred?

A
No, sir.

Q
Who signed the other ones?

A
Bruce Perkins, Mike Powers, Eddie Albaneze [phonetic].  Gene Waymon told me he even signed a few.

Q
And who are these people?  Who was Mr. Perkins?

A
He was another team leader.

Q
And who's Mr. Albaneze?

A
He was a specialist, but he was kind of like a quasi-team leader.  If a team leader was out, he'd fill in, and he had the ability to sign off on payments.

Q
And there is another name.

A
Mike Powers.

Q
Who's Mike Powers?

A
Mike Powers is another team leader.

Q
Do you know if any of them were threatened with termination for having signed other checks?



MR. O'CONNOR:  Objection. 



THE COURT:  Does he know now?

BY MR. MIGUEL: 

Q
Do you know now?

A
Yes, sir.

Q
What's the answer?



THE COURT:  Sustained. 

BY MR. MIGUEL: 

Q
Did you know at the time whether everybody who had signed these authorizations was being subjected to threatened termination?



MR. O'CONNOR:  Objection. 



THE COURT:  What's your objection?



MR. O'CONNOR:  Form.  Foundation.



THE COURT:  I'll allow the question to the extent that it asks whether Mr. Burns, at the time, in late 2005, had any understanding with regard to that.  You may answer that. 

A
Yes, sir, I knew at that time.

BY MR. MIGUEL: 

Q
And what did you know?

A
No one else was being charged.

Q
Sir, you were asked a few questions about this 2004 audit of this Friday where you had people in, and Mr. O'Connor showed you the spreadsheet invoices and asked you if that was all you looked at.  Do you remember that?

A
Yes, sir.

Q
Did you request further information at that time from Celanese?

A
I believe on the two or three percent of the bills that we had trouble, I called Larry or Joe and said can you send additional documentation, here's our question.  And they were very responsive.  It came up right away.

Q
Did that happen?  Did you get responses?

A
I believe they set it up.  Sitting here today, can I say definitely?  No, I can't.

Q
As you were doing this review, did you ask for any information from Celanese that you didn't get?

A
No, everything -- 



MR. O'CONNOR:  Objection, your Honor. 



THE COURT:  Sustained. 



MR. MIGUEL:  I have nothing further.



MR. O'CONNOR:  Nothing, your Honor. 



THE COURT:  Thank you, Mr. Burns.  Watch your step, sir.



MR. MIGUEL:  May Mr. Burns be released, your Honor



THE COURT:  I think when witnesses are excused, they're excused.  So I don't think that you need to seek permission to excuse them.



(End of Robert Burns' testimony.)
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