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P R O C E E D I N G S
(Jury present.)



THE COURT:  I believe Ms. Bresson was on the stand.  



Ms. Bresson, would you mind retaking the stand.



Good morning. 



THE WITNESS:  Good morning. 



THE COURT:  Ms. Bresson, you're still under oath.



THE WITNESS:  Yes.


CRISTY BRESSON, Resumed


CROSS-EXAMINATION, Continued

BY MR. O'CONNOR: 

Q
Good morning, Ms. Bresson.

A
Good morning. 

Q
When you were on the stand on Friday, you discussed the typical photoresist billings that were marked Exhibit 339.  Do you recall that testimony?

A
I do recall it.

Q
In connection with your work on this matter, did you receive status reports from Celanese regarding the photoresist matters?

A
We would receive quarterly status reports on photoresist.

Q
You also talked about the questions you had and the problems you had interpreting and determining what you had to pay based upon the Exhibit 339 billings, correct?

A
Yes.

Q
Did the status reports assist you at all in answering whatever questions you had regarding the photoresist billings?



MR. MOSS:  Objection.  Leading.



THE COURT:  As I recall, this is your witness.  You're doing cross-examination, right, Mr. O'Connor?



MR. O'CONNOR:  Yes, your Honor. 



THE COURT:  And under Rule 43, I believe, the cross-examiner in this situation may lead on the subjects that were covered in direct.



Go ahead.

A
Can you repeat the question, please?

BY MR. O'CONNOR:

Q
Did the status reports answer the questions in any way that you had that prevented you from knowing what you had to pay on the Exhibit 339 type billings?

A
The status reports were not explanatory or helpful in analyzing the billings that had been received.  The status reports for summary material regarding the overview are all like 30,000 foot, high-level description of what was taking place in those cases.  The status reports didn't get into the level of detail that would allow me to cross-check or understand that specific claimants that may have been referenced in the billing were, in fact, addressed in each and every status report.

Q
Did you have discussions with Enviro-Tox and Celanese regarding your questions on the 339 type billings?

A
Yes.  I advised them that the billings were not adequate.  The information we had been looking for with her plaintiff information was not included in the bills.  They indicated that that information was not previously available on the bills and that's how the bills were generated.

Q
Did they ever provide that information to you?

A
No, they did not.

Q
Now, you also testified regarding the typical asbestos/chemical billings, the spreadsheets, correct?

A
Yes, I did.

Q
Did Celanese also provide you with quarterly or periodic status reports regarding the asbestos/chemical matters?

A
They did, quarterly.

Q
And you testified with respect to Exhibit 340 as a typical asbestos/chemical billing about your inability to know what the billings were for based upon the spreadsheets submitted, correct?

A
That's correct. 

Q
Did the status reports fill you in on that information you're missing in order to process these bills?

A
No, they did not.

Q
What type of information was included in the asbestos/chemical status?

A
Similar to the photoresist status reports, there would be a brief overview, overall status of what was going on in the case.  



With the chemical and the asbestos billings, those were billings that only included, for example, in that example of the 63-page spreadsheet, a report and then a 4-page Excel or access type document.  The spreadsheets and reports were by the plaintiff.  The status reports could reference lead plaintiff but may also reference sub-plaintiff.  There's no way to cross-check the two to understand what I should have been paying.

Q
And the status reports didn't give you that information?

A
The status reports avoided that information.

Q
Did you have discussions with Enviro-Tox and Celanese regarding specifically that information that you just described that you needed in order to process the asbestos/chemical bills?

A
Yes.  Again, along the same lines as the photoresist, we needed bills for asbestos and chemical and the billing information that would be necessary, including the by-plaintiff billing.

Q
And did you ever get that information from Celanese or Enviro-Tox during the course of those discussions?

A
During those initial discussions.  Eventually, yes.

Q
And how did you get it?

A
We had asked for the billing -- we continued to ask for the billing information.  We had been moving forward with our requests in preparing for our audits, our claim file audits.  We had conducted the first audit of photoresist and we were moving forward with requesting again the billing information so that we could, in tandem, do a legal file or legal bill audit.

Q
When did you first request an audit, to your recollection?

A
I don't recall the first time we requested an audit.

Q
Well, when did you first perform an audit or assist in the performance of an audit?

A
I believe it was in 2005.

Q
What do you recall about the 2005 audit?

A
It was a photoresist audit.  I participated in the audit along with a few folks from Alan Gray Company, which was a consultant vendor that Resolute had hired to assist them with the audit, a third-party to assist them with the audit.  And I believe there was another employee from Resolute that attended along with myself. 



We flew out to the site of Enviro-Tox in Texas, and we were there for, I believe, three days or so approximately, in a room that Joe Peters had set up for us to review various files on -- all of the files that he had available on the photoresist claims.

Q
Who from Alan Gray was with you?

A
Greg Gaines and there was another gentleman, I believe.  I can't recall the name.

Q
In the claim file audit, what were you looking for?

A
We were looking for the information that was void in the file.  We were looking for exposure information.  We were looking for information regarding the details of the claims.  We were looking for plaintiff information.  The photoresist bills that had come to date only included lead plaintiffs.  We knew there were sub-plaintiffs involved in the litigation.  We were trying to get an understanding as to how many plaintiffs were on each case, what the exposure was on each of those plaintiffs with regard to Celanese so that we could then make a determination as to how that impacted Resolute or -- I'm sorry, impacted Commercial Union/OneBeacon in their policies.

Q
And did Mr. Gaines prepare some documentation for you regarding the claim file audit of the photoresist files?

A
Mr. Gaines did prepare a report.

Q
I'm going to show you what's been marked as Exhibit 315 and ask you if that's a copy of that report?



MR. MOSS:  Objection, your Honor.  May we approach sidebar?



THE COURT:  Yes.

SIDEBAR CONFERENCE:


MR. MOSS:  Thank you, your Honor.  As you know, there's a motion in limine pending regarding the Alan Gray audit.  I don't have a problem with Ms. Bresson talking about what she saw in the audit or what she said, but I do have a problem with her parroting whatever the findings were.  We have to resolve the issue of whether this witness is going to testify, and if so, whether they can render an opinion regarding their findings in this audit.



THE COURT:  For what purpose is this -- I assume you're going to have her authenticate and offer this document.



MR. O'CONNOR:  It's what her understanding is of the audit, what bearing it had.



MR. MOSS:  It is hearsay, your Honor.  And the other thing is, from what we've learned, Resolute is now intending to call Alan Gray to testify as an expert regarding the results of the claims file audit.  They were never disclosed to testify regarding the claims file audit.  They've only been disclosed to testify regarding the results of the legal bill audit.  So there's a couple of levels of objection that we have with respect to this subject matter.



MR. O'CONNOR:  Your Honor, Alan Gray is also a fact witness. 



THE COURT:  As I understand it, one of the central issues between the parties is what OneBeacon and Resolute did or did not do to fulfill their obligations, whatever those were under whatever the applicable agreement was.  And I think at the very least the steps that they took and the information they obtained from the steps that Ms. Bresson is talking about goes to that issue.  I think it's something that the defendants are entitled to show.  



So I will see what happens with this, but generally speaking I would expect to -- if she indicates that this is information which Resolute authorized or this is a study that Resolute authorized and received a report on and considered the report and knew what was in the report, that that would come in not for the truth of what was in the report, but for steps that they took, the understandings they gained from those steps.  So that would be the basis on which I would expect to allow that at this point.  



We'll address the merits and the expert witness later on.

END OF SIDEBAR CONFERENCE.

BY MR. O'CONNOR: 

Q
Ms. Bresson, do you recognize that document?

A
I do.

Q
What is it?

A
It's an October 25, 2005, letter from Alan Gray, specifically Greg Gaines, regarding the photoresist/chemical audit that was performed with an attachment, a spreadsheet.

Q
And the attached spreadsheet was part of the report provided to you by Mr. Gaines on October 25, 2005?

A
Yes, it is.



MR. O'CONNOR:  I'd like to offer this document, your Honor. 



THE COURT:  That will be subject to our discussion at the side of the bench.



Ladies and gentlemen, at the present, at least, the document, Exhibit 315, Mr. Gaines' report, will be in evidence but not for the truth of what it sets out in the report.  Rather, you may consider it as you find it to be information which, as Ms. Bresson has described, Resolute authorized to be created and received and was information upon which Resolute relied or not, took action or did not, basically for the purposes of what was in the minds and the understanding of the employees of Resolute who were dealing with this matter.



So 315 is in.  Is someone keeping a running list?



MR. O'CONNOR:  Yes, your Honor.



THE COURT:  May I have a copy of that each morning?



MR. O'CONNOR:  Yes, your Honor.



(Alan Gray, Inc. Report dated 10/25/05 was received into evidence and marked as Exhibit No. 315.)

BY MR. O'CONNOR: 

Q
Ms. Bresson, what importance did this report and the facts or the statements made in it have on your evaluation of the photoresist claims?

A
This report was a summarization or an analysis of the individual files that we had looked at.  And it was clear after looking at the files the Enviro-Tox had made available to us, it was clear that there were a large number of files, photoresist files, that when we looked at the file and looked at the documentation in the file, it was clear that the dates of first exposure on many of these files post-dated OneBeacon or Commercial Union's policy period, meaning they came after. 

Q
And what impact did that have on your evaluation of the billings being submitted to you by Celanese?

A
Well, the billings, as I've said, were presented to us by lead plaintiff and this allowed us to go and look at lead plaintiff as well as other plaintiffs.  And when it became clear that many of these files had exposure dates post-dating Commercial Union's policy period, it became clear that certainly a large number of the billings or the spreadsheets that we had received that had identified those exact same plaintiff names were for billings on cases that would have not impacted Commercial Union's coverage.



Because Commercial Union's coverage was here, for example, and the dates of first exposure were over here.  So in that scenario there would be no way that Commercial Union would have liability for those damages; yet, we were billed or invoiced on the spreadsheets for damages associated with many of those claims.  So it was clear that there was an overstatement in terms of what Enviro-Tox was representing that Commercial Union owed to Celanese. 

Q
And was the Zachary Ruffing case an example of what you just referred to?

A
Yes, it was.

Q
And how so?  Why? 

A
Zachary Ruffing was the lead plaintiff in a case that had other plaintiffs.  The billings that came in under that group of claims or plaintiffs was referred to as Zachary Ruffing.  



Zachary Ruffing was what they call an in utero case.  The damages that were alleged as a result of I believe the mother's exposure, and the father's exposure, to a chemical that Celanese had manufactured, I believe, called photoresist while they worked at the plant.  I believe the allegation was that their exposure was to the baby in utero.  And the conception of the child occurred after OneBeacon's policy periods had expired.  



There were many, many bills that had come to OneBeacon for the Ruffing case.  And therefore all of those bills as to Ruffing would have not legitimately been OneBeacon's responsibility because the damage that was alleged occurred after OneBeacon's policies.

Q
Based upon the claim file audit results and the photoresist type billing information, were you ever able to determine what portion of the photoresist billings in fact related to claimants that triggered Commercial Union's coverage -- by "triggered," I mean alleged exposure during Commercial Union's period?

A
Can you repeat that, please?

Q
You had results from this audit regarding plaintiff specific exposure, correct?

A
Yes.

Q
Were you able to reconcile that exposure information with the billings that had been submitted by Enviro-Tox?

A
No.  The billings that had been submitted by Enviro-Tox were again by lead plaintiff and they weren't differentiated or broken down by all of the plaintiffs in the litigation.  When we did the audit, we clearly saw that there were other plaintiffs involved in the litigation, but we had difficulty going from those results back into the bills because the bills weren't broken down as we had requested and as you would typically see.

Q
You also mentioned an illegal bill audit.

A
Yes.

Q
What was that?  On photoresist.

A
The legal bill audit on photoresist was the second tier of the audit approach wherein again we had retained the services of Alan Gray.  In this case, a professional, Katherine Hawke, had responsibility for reviewing -- and a team that she assembled -- reviewing the bills, the photoresist bills that we had received in the past in an effort to review them for compliance with the cost-share agreement and reasonableness of bills, reasonableness of charges, and just what you would typically do on an audit of a legal bill, she was retained to do that for us.  

Q
Did she do so?

A
Yes, she did.

Q
And did she prepare a report?

A
Yes, she did.

Q
I'm going to show you what's been marked Exhibit 316 and ask you if that's a copy of Ms. Hawke's report.



THE COURT:  The same objection?



MR. MOSS:  Same objection as before, your Honor. 



THE COURT:  When you get to the point of offering it, I'll give the same instruction.

A
Yes, this is.

BY MR. O'CONNOR:  

Q
How did that document assist you or impact your analysis of the validity of the billings that had been submitted to Commercial Union by Enviro-Tox?

A
Well, as a result of her review, it became clear that she identified a number of categories where there was either unreasonableness or not compliance, and it became clear that as a result, the bills that we had received we should not be paying the charges that were identified on the bill, that there was valid grounds for reductions to those bills.

Q
What standard did Ms. Hawke use in determining whether charges on bills were valid or invalid?



MR. MOSS:  Objection.



MR. O'CONNOR:  Her understanding.



THE COURT:  Well, can you establish some foundation?



MR. O'CONNOR:  Sure.

BY MR. O'CONNOR: 

Q
Do you have an understanding as to the methodology employed by Ms. Hawke?

A
Yes, I do.

Q
What is that?

A
She, along with the staff that she had compiled, looked at all of the bills; reviewed them for reasonableness; for time charge entries; for excessive time; for travel time; making sure receipts were attached; whether there was non-approved activities; whether there was block format to the billing; where there were multiple attorneys attending one single, for example, deposition or one hearing; whether there was duplicative work on any given task or any given assignment; time spent for research.  So it was a reasonableness standard that was applied in review with the cost-share agreement.

Q
And the guidelines attached to the cost-share agreement?

A
Correct.

Q
And what conclusion did Ms. Hawke inform you of with respect to the sort of overall percentage of these which she found to be unreasonable?



MR. MOSS:  Objection. 



THE COURT:  Are you offering this document?



MR. O'CONNOR:  I thought I already offered it, your Honor, under the same -- no?  



I'd like to offer this in evidence, your Honor. 



THE COURT:  316 will be in, and the same instruction I gave with regard to 315 and the other claims audit report applies to this one as well, ladies and gentlemen.



(Alan Gray, Inc. Report dated 10/31/05 was received into evidence and marked as Exhibit No. 316.)

BY MR. O'CONNOR: 

Q
Do you have an understanding as to what Ms. Hawke reported to you regarding the percentage of the photoresist fees that didn't meet the Celanese guidelines?

A
Yes, I do.

Q
And what is that?

A
Thirty percent. 

Q
Is that set forth in her report?

A
It is, on paragraph 2 of the last -- I'm sorry -- on bullet 2, under Recommendations, she indicates that AGI tallied an approximate suggested reduction of roughly thirty percent.

Q
Did you communicate the results of the photoresist audit work to Celanese?

A
I don't recall.

Q
Let me show you a document. 



MR. O'CONNOR:  Your Honor, I think this is one of the exhibits.  I just can't pull up the number at this time.



MR. MOSS:  It's Exhibit 62.



MR. O'CONNOR:  Thank you very much.  I knew it was in there somewhere.

BY MR. O'CONNOR:

Q
Ms. Bresson, I'm going to show you a document that is marked as Exhibit 62 and ask if you recognize that.

A
Yes, I do.

Q
Is that a letter from you to Mr. Alan communicating some of the photoresist audit results to him?

A
Yes.  This is an October 20, 2005, letter from me to Gary Alan, communicating photoresist audit results.

Q
Now, you talked about the photoresist audit, was there other audit work that you did with the assistance of Alan Gray Associates?

A
Yes.  In addition to photoresist audit, we also did a chemical and asbestos claim file audit and likewise a chemical/asbestos bill audit.

Q
When did the chemical and asbestos claim file audit start?

A
I don't recall the specific date.  It was after the photoresist claim file audit.

Q
Well, what do you recall about that audit work?

A
Which audit work?

Q
I'm sorry.  The asbestos claim file audit work, whatever began after the photoresist audit.

A
The asbestos claim file audit work was completed by myself, Greg Gaines, another individual from Resolute, and I believe one or two additional individuals from Alan Gray.  We again went out to Enviro-Tox's location and were there for about three days or so reviewing asbestos and chemical claim files.  We could not go through all of their files as there were many more asbestos and chemical claim files than total photoresist files.  So we did a statistically sound sampling and we reviewed the files for their substance, to look at site information, exposure information, claimant information.  Much the same way we had done with the photoresist claims.

Q
And do you know if that claim file audit was completed during the time period you worked at Resolute?

A
The claim file audit?

Q
Correct. 

A
Yes, it was.

Q
Was it done in stages?

A
Yes.

Q
Was what you just described the first stage or the second stage?

A
That was the first stage.

Q
And when was the second stage completed?

A
I don't recall the exact date.

Q
Was it before or after the litigation that we're here today started?

A
I believe it was after.



THE COURT:  I'm sorry.  Started or completed?  Second stage?  I just didn't get it.  Started or completed after the beginning of the litigation.

BY MR. O'CONNOR: 

Q
Well, let's start with started.  Do you know whether the second stage was performed before or after this litigation?

A
I don't recall that. 

Q
You testified about a legal bill audit that was done, correct?

A
Correct. 

Q
What do you recall about that?

A
The legal bill audit was similar to -- asbestos and chemical was similar to the legal bill audit for the photoresist claims.  We had asked for billing information.  We had received a disk.  I forwarded the disk on, assuming that the information was on the disk.  The information, once it was received by Katherine Hawke, was found to be not on the disk.  We had to request the information again.  The bills were then reviewed, and Katherine Hawke had done a similar analysis like she had done on photoresist for reasonableness and various other categories of the billings for asbestos and chemical.

Q
You said information was requested.  What were you talking about?

A
We had requested information with regard to doing our legal bill audit.  As I had said in the past, we hadn't up to this point received billings, actual invoices, from the law firms for asbestos and chemical.  We had completed the photoresist audit; we were moving forward with the other audits for the chemical and asbestos.  



In order to do the legal bill audit for chemical and asbestos, you need invoices.  We had requested that.  We received a diskette that I forwarded on to Katherine Hawke because she was the point person to actually do the audit.  I trusted and relied on the fact that what I was getting was, in fact, the invoices.  When Katherine opened the C.D., there were no invoices on that C.D.  We had to request it again and eventually get the invoices that Katherine could physically review with her staff.

Q
And those are the invoices on that C.D. that Ms. Hawke reviewed in doing her asbestos/chemical audit work, correct?

A
Correct.

Q
Who had told you that the invoices would be contained on the C.D. that you initially forwarded to Ms. Hawke?

A
Joe Peters had forwarded them, or his staff.

Q
And he had informed you that the actual invoices would be contained on the C.D.?

A
Yes.



MR. MOSS:  Objection.

  

THE COURT:  What's your objection?



MR. MOSS:  Leading, your Honor.  This is beyond the scope of the initial examination.



THE COURT:  I'll allow it.

BY MR. O'CONNOR:  

A
Can you repeat the question?

Q
Mr. Peters or his staff had informed you that the actual invoices would be on the C.D.?

A
Yes.  Enviro-Tox had informed us and sent us the C.D.s that were insufficiently providing that information.

Q
And they didn't include the invoices again?

A
They did not.

Q
They just included the spreadsheets just like the regular billings, correct?

A
That's correct. 

Q    Ms. Bresson, I'm going to show you a document that's been marked as Exhibit 317.  Have you seen that document before?

A
I have seen it before. 

Q
What is it?

A
It's an August 7, 2006, letter to me from Katherine Hawke at Alan Gray.

Q
And to what does it relate?

A
The Celanese legal bill analysis First Quarter 2006.

Q
For what Celanese claims?

A
Asbestos billing.

Q
Do you know if that's the report regarding the asbestos/chemical legal bill audit work that you just referred to?

A
Can you repeat your question?

Q
Do you know if that's the report from Alan Gray regarding the asbestos/chemical legal bill audit about which you've just been testifying?

A
I believe it is, yes.



MR. O'CONNOR:  Your Honor, I'd like this document admitted into evidence. 



MR. MOSS:  Same objection. 



THE COURT:  And same ruling.  This is 317, Mr. O'Connor?



MR. O'CONNOR:  Yes.

 

THE COURT:  Same ruling applies, ladies and gentlemen.



(Alan Gray, Inc. Report dated 8/7/06 was received into evidence and marked as Exhibit No. 317.)

BY MR. O'CONNOR: 

Q  
And what significance did you take from this report regarding the validity of the asbestos/chemical billing that had been submitted to you?

A    In this case, again Ms. Hawke and her staff had reviewed all of the bills for reasonableness in the same typical categories that they had reviewed on the photoresist, and the conclusion was that AGI audited $140,068.43 in asbestos invoices suggesting $31,620.09 in deductions or 22.57 percent of overall total.  So there had been deductions that had been noted of 22.5 percent of the overall billings that she had reviewed.

Q
And what standard did Ms. Hawke use to determine whether the billings were -- whether those deductions should be made?



MR. MOSS:  Objection. 



THE COURT:  Again, can you establish foundation for her knowledge?

BY MR. O'CONNOR:  

Q
Do you know what standard or set of guidelines Ms. Hawke used in determining whether the billings were appropriate or inappropriate for the asbestos and chemical legal bill audit?

A
She looked to the asbestos and chemical cost share arrangement and the attached guidelines.

Q
And the attached guidelines are the Celanese guidelines?

A
Yes.

Q
In making her determination regarding what was appropriate for billing and appropriate for billing, she prepared the bills with those guidelines, correct?

A
That's correct.

Q
And her result was approximately 22 percent of the billings fell outside the guidelines?

A
That's correct.

Q
Were you involved at all in the establishment of the flat fee arrangement between Celanese and the Kasowitz firm regarding the asbestos and chemical lawsuits? 

A
My only involvement was receipt of a phone call and perhaps some email traffic from Celanese -- I believe Jeannie Walker -- advising me that Celanese had been in discussions with Kasowitz regarding changing their fee arrangement for, I believe the asbestos -- the next year's asbestos billings.  So I had received a phone call initially.

Q
And what else do you recall about the discussions regarding the Kasowitz flat fee arrangement?

A
In the discussions with Jeannie, Celanese was looking for OneBeacon to basically give their approval or blessing of the flat fee arrangement.  The conversation and the communication that I had received from Celanese in regard to this was clearly well into the negotiation process between Celanese and Kasowitz.  



OneBeacon was contacted late in the game when we were asked to look at this, get back to them relatively quickly.  They wanted our approval.  And when I started asking questions, because it was evident to me that I, once again, had not been included in any of this discussion that  had taken place prior regarding the defense firm that was going to be charging millions of dollars on these cases, we were being asked to agree to something that I didn't have all the details about why they were doing it, what was the benefit.  So that information did come forward in our conversations.  But when I reviewed the information, the limited information I had and I went to Tom Ryan to discuss it, I had no other cases that I had been handling in my career or at Resolute wherein I had agreed to a flat fee arrangement.  



I wanted to make sure that if we were going to give it our blessing and agree with it, that Tom Ryan was on board with it.  Tom Ryan had had experience at Resolute and in prior lives of dealing with flat fee arrangements.  Tom was not a fan of flat fee arrangements.  I understood the analysis for not being a fan of flat fee arrangements because they're very difficult to control or review services that are provided and costs.  So with the limited time we had, we reviewed limited information and made the decision that this was not something that we wanted to agree to, and we told Celanese that, no, we were not in favor of the flat fee arrangement.

Q
Now, during the time you had these discussions -- contemporaneously were you having discussions with Celanese regarding the need to provide additional billing detail for these asbestos cases in order to determine what Commercial Union should pay on the bills?



MR. MOSS:  Objection.  Leading.



THE COURT:  Overruled.  Can you establish what time frame we're talking about?



MR. O'CONNOR:  Sure.

BY MR. O'CONNOR:  

Q
Ms. Bresson, you sent a letter to Celanese expressing your views on the cost-share agreement, correct?

A
Correct. 

Q
Let me show you a document that's marked as Exhibit 47.  Is that a copy of that agreement?  I'm sorry, is that a copy of that correspondence?

A
It appears to be, yes.

Q
And what's the date of it?

A
It's dated Tuesday, May 17, 2005.

Q
And what was your purpose of sending this letter to Celanese?

A
I was following up our call on 4/21/05 with regard to the flat fee arrangement that Celanese was working on negotiations with the Kasowitz firm for $7 million.

Q
And during this time period, in and around May of 2005, is that the same time period in which you were talking to Celanese about the need to audit the asbestos and chemical legal bills in order to see what was payable under them?

A
It is.  This is during the same period of time that I had been requesting that information and preparing for audit information and advising that we needed detail information in order to evaluate legal billings.

Q
Is it not the case that the essence of the flat fee arrangement is that such detail is not provided with bills?



MR. MOSS:  Objection. 



THE COURT:  Overruled.  You may answer.

A
Yes.  In a flat fee arrangement, the concept is that the law firm will agree to pay a flat fee, or a cap, and regardless of the number of hours that are worked, the agreement between the parties is I'm going to pay you -- in this case $7 million -- for your services for this defense work.  And the incentive in a flat fee arrangement to the law firm is that they will do that work, but they will make a profit on that work.  Understandably, they should.  And when you have that kind of a situation and you are dealing with a defense firm that is working on a flat fee arrangement, I have not seen a situation where you would get itemized defense bills like we had been asking for, because that gets you to break out by day time entries, who's doing what.  With a flat fee arrangement, you're not worrying about, the law firm is not worrying about the specific time line entries for the work that's being parsed out.  They've already agreed that they're going to be paid $7 million.  



So there are concerns when you're entering that kind of arrangement that, are you going to be getting the kind of services and a level of attention and detail that you need and would want in a traditional per hourly charge arrangement.  You have difficulty evaluating that.  You can't get to the detail of what those law firms are actually doing because they don't provide a detail billing in a flat fee arrangement.  The contract's already been executed and there would be presumably a period of time for payment in a structure.  The $7 million would be paid over a certain period of time.  You wouldn't see the details of an itemized bill.

Q
Is that one of the reasons why you wouldn't approve the flat fee arrangement?

A
That is one of them.



MR. O'CONNOR:  Your Honor, this exhibit is already in evidence.  It's an agreed exhibit.  My assumption is that all of the agreed exhibits are already in.



THE COURT:  1 through 100.



MR. O'CONNOR:  109.



THE COURT:  Are all in.  That's my understanding, too.

BY MR. O'CONNOR: 

Q
Ms. Bresson, in your dealings with Celanese, what was the role of Enviro-Tox?

A
Enviro-Tox was, my understanding, a consultant hired by and paid by Celanese to administer or handle the claims for them.  They would tender notices.  They would take care of forwarding invoicing and billing information.  They were acting on behalf of Celanese.

Q
What role did Enviro-Tox play with respect to the administration of the cost-share agreements?

A
They were in the role of making sure that the cost-share agreement was complied with and working on the best interest of Celanese in that capacity.

Q
Was Enviro-Tox working for OneBeacon?

A
No.

Q
Are you familiar with a document that's been referred to as Exhibit C?

A
Yes.

Q
During the course of your dealings with Celanese and Enviro-Tox, what was your understanding as to whether or not the asbestos/chemical cost-share agreement was in place?



MR. MOSS:  Objection.  Form.



THE COURT:  Overruled.  You may answer.

A
Can you repeat the question, please?

BY MR. O'CONNOR:  

Q
During the time you were on the Celanese account, what was your understanding regarding whether the asbestos and chemical cost-sharing agreement was in place?

A
The cost agreement was in place.

Q
What's your basis for that statement?

A
The quarterly billings and invoicing that was received by Enviro-Tox and prepared by Enviro-Tox referenced Exhibit C's, which was an attachment referenced in the cost-share agreement.  That continued to be forwarded by Enviro-Tox, prepared by Enviro-Tox on a quarterly basis and received by me in the normal course of the handling of the account,  in the normal course of the execution of the agreement.  So the agreement continued throughout my tenure.

Q
At any time in your discussions while you were handling this account, in your discussions with Celanese and Enviro-Tox, did anyone ever say to you that the asbestos/chemical cost-share agreement had expired?

A
No.

Q
Did anyone ever say that billings would be submitted to you pursuant to the policies as opposed to the cost-share agreements?

A
No.

Q
You mentioned Exhibit C, correct?

A
I did.

Q
What's your understanding as to what the role that Exhibit C was with respect to the chemical cost-share agreement?

A
The Exhibit C continued the agreement.  It was a listing, a reference that identified those claimants or plaintiffs on behalf of which the billing was reflected.  It was, as I said, the already existing agreement.

Q
And what information was contained on Exhibit C?

A
The claimant name and I believe the dollar amounts and some Enviro-Tox internal, I believe, some claim number or filing number references, I believe.

Q
I'm going to show you a series of exhibits.  



MR. O'CONNOR:  Your Honor, if I may, just to go through this quickly, stand up here?



THE COURT:  Sure.

BY MR. O'CONNOR: 

Q
Ms. Bresson, I'm going to show you a document that's been marked as defendant's Exhibit 94.  I'm going to ask you if you can identify that for me.



MR. MOSS:  Your Honor, there's a problem with that exhibit.  There isn't a defendant's Exhibit 94.



THE COURT:  You mean just 94.  Is there a separate number?



MR. O'CONNOR:  I'm sorry.  It's Exhibit 94.



THE COURT:  Yes.

A
This is an email from Connie Allen to myself, cc'ing Joe Peters, referencing reviewed Exhibits A, B, and C for Third Quarter 2004 Kemper and Commercial Union billing.



MR. MOSS: Objection, your Honor.  Again, this is not a stipulated exhibit.  It was stipulated --



THE COURT:  Let's discuss it at sidebar.
SIDEBAR CONFERENCE: 



THE COURT:  So far what Ms. Bresson has discussed is the letter or the email.  Is that right?



MR. MOSS:  The email is Exhibit 94.  That's this.  Mr. O'Connor is referring the witness to Defendant's Exhibit 94.  



MR. O'CONNOR:  That's the sticker on Exhibit 94.



MR. MOSS:  This is Stipulated Exhibit 94.  There is no --



THE COURT:  Excuse me, counsel.  This says email correspondence with attachment.  So at least the stipulated exhibit says "with attachment."  The stickers are confusing, but that seems to be what -- 



MR. MOSS:  Okay.



We would also like the same limitation as last week with respect to the Enviro-Tox documents.  



THE COURT:  Exhibit 94?  If it's a stipulated exhibit, it's in for all purposes.

END OF SIDEBAR CONFERENCE.

BY MR. O'CONNOR:  

Q
Let's go back to Exhibit 94, Ms. Bresson.  There's a reference in that email to Exhibit C.  Do you see that?

A
Yes, I do.  It says, "And the other contains revised Exhibit C for Third Quarter 2004 for Commercial Union."

Q
Is there an attachment to that email that's attached to the exhibit?

A
There's an attachment to the email and it's labeled Revised Exhibit C. 

Q
And what is that document?

A
This document is a typical example of what I would receive from Enviro-Tox quarterly that would identify case names, whether it was a premise or product type claim, the quarter or the year that the claim was added, number of plaintiffs, number of Celanese plaintiffs, and whether it was active or not.

Q
And as to the revisions to Exhibit C, what do they add, the entire version of Exhibit C?

A
They added any updates or changes in what had transpired on the cases in terms of whether the case was resolved or active from any prior exhibits.  So it would be a current status.

Q
Did they add new lawsuits?

A
They did.

Q
Did anyone ever ask you on behalf of Enviro-Tox or Celanese to sign those documents when they came in?

A
No, they did not.

Q
Did anyone ever ask you to acknowledge them or do anything upon receipt of those documents?

A
No, they did not.

Q
After receiving those documents, did Enviro-Tox and Celanese bill Commercial Union in the quarterly billings for new cases listed on Exhibit C?

A
Yes, they did.

Q
Were those billings submitted to Commercial Union pursuant to the cost-share agreement?



MR. MOSS:  Objection, your Honor. 



THE COURT:  For other reasons I'll sustain the objection.

BY MR. O'CONNOR:  

Q
Pursuant to what contract were those billings submitted to Commercial Union?



MR. MOSS:  Same objection.



THE COURT:  Submitted by?



MR. O'CONNOR:  Enviro-Tox or Celanese.



THE COURT:  Sustained. 

BY MR. O'CONNOR:  

Q
Do you have an understanding as to on whose behalf those billings were submitted?

A
Yes.

Q
On whose behalf?

A
They were submitted on behalf of the insured as it states on the document, Celanese Corporation.

Q
The billings themselves, not Exhibit C. 

A
The billings were submitted by Enviro-Tox to me on behalf of Celanese.

Q
Do you have an understanding as to pursuant what contract those billings were submitted to you?



MR. MOSS:  Objection. 



THE COURT:  Sustained. 

BY MR. O'CONNOR:  

Q
Do you know what contract you were operating under at that time?

A
I was operating under the photoresist or asbestos/chemical cost-share arrangement respectively.

Q
I'm going to show you a document that's been marked as Exhibit No. 95.  

A
Yes, I see that. 

Q
Is that another copy of Exhibit C as you just have described?

A
It is another copy, yes.

Q
I'm going to show you a document that's been marked as Exhibit No. 96.  Is that another Exhibit C being forwarded to you by Enviro-Tox?

A
Yes.  This is a June 21, 2005, email from Connie Allen to myself referencing Exhibit C for Second Quarter 2005.  The prior document was December 21, 2004.

Q
And did Enviro-Tox submit billings for new cases listed on this Revised Exhibit C to Commercial Union?

A
Yes, they did.

Q
I'm going to show you what's been marked as Exhibit 97.  Can you tell the jury what that is?

A
This is a January 6, 2006, email from Connie Allen to myself referencing Celanese Corporation.  It again contains the Revised Exhibit C for Fourth Quarter 2005 for Commercial Union with an attached spreadsheet Revised Exhibit C, identifying as in prior emails the listing of cases with their status. 

Q
After receiving that document, did Enviro-Tox submit billings to Commercial Union for new matters set forth on Exhibit C?

A
Yes, they did.

Q
And can you read the header across the top that's entitled "Revised Exhibit C" on the attachment.

A
Underneath Revised Exhibit C, "Each of the spreadsheets indicates HCC bodily injury claims for which defense is accepted as part of defense cost-sharing agreement."



MR. O'CONNOR:  I don't have anything further, your Honor.  Thank you, Ms. Bresson.



THE COURT:  Mr. Moss?



MR. MOSS:  Thank you, your Honor. 


REDIRECT EXAMINATION

BY MR. MOSS:
Q
Good morning, Ms. Bresson.

A
Good morning.

Q
During the period of time that you were handling the Celanese account, how many other accounts did you have where the insured handled and managed its own defense of the cases?



MR. O'CONNOR:  Objection, your Honor.  Beyond the scope.



MR. MOSS:  Your Honor, this was brought out Friday afternoon.



THE COURT:  I'll allow it.

A
Can you repeat your question, please?

BY MR. MOSS: 

Q
During the period of time the you were handling the Celanese account, how many other accounts were you handling where the policyholder had the right to control its defense of -- it's asbestos and chemical cases?



MR. O'CONNOR:  Objection. 



THE COURT:  Overruled. 

A
During my tenure at Resolute, I don't think I had any other account where the insured was, as you put it, handling the control of the defense.  I had other accounts where the insured participated in defense.

Q
So this was a unique situation with you that you had not encountered before where the insured was handling its own defense of the cases, correct?

A
No, this was not a unique situation.

Q
During the time that you were handing the Celanese account, it was the only account where the insured handled its defense, correct?

A
While at Resolute, yes.  In my experience, no.

Q
And there weren't any other cases or accounts you were handling during the time that Celanese wanted your accounts where the policyholder had the right to appoint counsel, correct?

A
In my other accounts where defense -- I'm sorry, where insureds were involved, they participated in the decision for counsel.

Q
But typically, you wouldn't hire counsel, correct?

A
In most cases, the carrier group, along with the insured, if they were participating in an arrangement, the group collectively would hire counsel.

Q
The Celanese account was different in that regard, correct?

A
In this situation Celanese hired their own counsel.

Q
Celanese had, as part of that right, they also had the right to establish rates for their counsel.



MR. O'CONNOR:  Objection. 

BY MR. MOSS: 

Q
Correct. 



THE COURT:  Excuse me.  Under what agreement?



MR. MOSS:  Excuse me, your Honor?



THE COURT:  I need some foundation for her knowledge, basis of knowledge, as to what Celanese had the right to do. 

BY MR. MOSS:  

Q
Ms. Bresson, you understood that Celanese also, as part of its right to control its defense and to hire counsel, had the right to negotiate rates of its defense counsel, correct?



MR. O'CONNOR:  Objection. 



THE COURT:  What's your objection?



MR. O'CONNOR:  It's leading and I don't think it's relevant, your Honor. 



THE COURT:  Overruled. 

A
Can you repeat the question, please?

BY MR. MOSS:

Q
You also understood that as part of Celanese's right to control its defense and hire counsel, you had the right to negotiate with its counsel regarding the rates that it would charge, correct?

A
I believe there are parameters within the cost-share agreement that allowed them to control some of the defense.  Specifically, I don't recall at this time if a defense rate was referenced.

Q
So at least negotiating a flat rate with the Kasowitz firm would be within the parameters of its right to control its defense, correct?

A
It would be within their right to certainly consider that as an option, but I believe there are parameters within the cost-share arrangement that allowed OneBeacon a voice in that process.

Q
And you understood from your discussions with Ms. Walker that the flat rate that Celanese was negotiating with Kasowitz would result in an approximately $2.5 million  yearly savings in defense fees, correct?



MR. O'CONNOR:  Objection. 



THE COURT:  What's your objection?



MR. O'CONNOR:  Your Honor, may I be heard briefly?



THE COURT:  Yes.
SIDEBAR CONFERENCE:


MR. O'CONNOR:  I have no objection to the question whether Ms. Walker said that to her.  My objection is to, "Do you have an understanding based on that that discussion that that was true?"  I don't think that's an appropriate question.  And I think that's what was asked.



THE COURT:  Well, I think it's a two-step.  The first is, Did she say it?  And assuming that she says, yes, she said that, why is that not -- I mean, that is hearsay.  It's not for the truth, but why does that not constitute other information along with everything else she has upon which she chose to take certain action.



MR. O'CONNOR:  If it's asked in a non-compound fashion like that, your Honor, I don't have an objection.



THE COURT:  Why don't you break it down.

END OF SIDEBAR CONFERENCE.

BY MR. MOSS:

Q
Ms. Bresson, were you informed that the flat rate that was being proposed would result in approximately $2.5 million in the yearly spend that Celanese was experiencing for its asbestos cases?

A
I believe in some of the conversations with Jeannie and/or emails, there was a reference to what Celanese viewed as their interpreted savings.  I don't recall if it was 2.5 or 2.7, but there was a reference that she indicated based upon their discussions that we were not privy to that there would be a savings.

Q
And that savings would not only benefit Celanese, but it would also benefit Resolute, correct?

A
It would with regard to whatever share we were obligated to pay.

Q
But Resolute was still reluctant to enter into a flat fee because you couldn't control the defense of the cases, correct?

A
That's not correct.  We were hesitant about a flat fee arrangement because you have no ability to assess the reasonableness of the charges, and you have a very difficult time knowing if you're getting what you're paying for.  When you're involved in a flat fee arrangement, you're paying $7 million.  That's it.  There's no evaluation as to whether the attorneys that assigned to do the work that they're doing for you are, in fact, the right attorneys to be handling that, whether there's paralegals that should be doing other work.  So there's no ability to evaluate a billing from a flat fee arrangement, generally speaking.

Q
Well, were you aware that Enviro-Tox would continue to receive billings from Kasowitz?

A
Can you repeat that, please?

Q
You understood that Enviro-Tox would still receive bills from Kasowitz, correct, and that they would conduct the review of those bills?

A
I don't know what Enviro-Tox received.

Q
And Resolute was only called upon to pay one-sixth and Kemper another sixth, you understood that Celanese was obligated to pay the other four-sixths, or two thirds, of these bills, correct?

A
Well, at other points in time there was another carrier involved in the mix, so Celanese wasn't paying that full freight, the entire existence of the agreement, no.

Q
Is it your understanding that there was another carrier involved that was participated in the defense of these cases?

A
At one point in history there was another carrier in at least one of the agreements is my recollection.

Q
And was that in the asbestos agreement?

A
I don't recall which agreement.  I do recall that there was another carrier in at least one of the other agreements.  They're no longer a viable carrier at this point, but at one point there was another carrier on the spreadsheets?

Q
And was that The Home?

A
Yes, I believe so.

Q
And is it your understanding that The Home had paid defense costs?

A
I don't know what The Home had paid.  All of the agreements were confidential and separate.  So I don't know what The Home paid.

Q
But even assuming based on your understanding that there was another carrier involved, Celanese was still obligated to pay 50 percent of its defense costs, correct?

A
Celanese was paying a portion of their defense costs based upon the contract that had been negotiated, yes.

Q
And it would be in Celanese's best interest to make sure that the fees that its defense counsel were incurring were reasonable and necessary fees, correct?

A
It would be expected, yes.

Q
And in fact, one of the reports that you reviewed earlier today regarding the photoresist legal bill review reflected an approximate $2 million reduction in those fees that had been performed by Enviro-Tox, correct?

A
I believe there was a reference to reductions that Enviro-Tox had taken, correct.

Q
So before Resolute got the bills, Enviro-Tox had already gone through all of the bills and reduced them by $2 million, correct?

A
Enviro-Tox had gone through bills and made reductions.  Those reductions weren't clear to us in their normal course.  They didn't provide us that information.

Q
Whether you had information or not, you were aware that the bills had been reduced by $2 million?

A
I was aware that they made reductions.  I have no idea what the reductions they made were for.

Q
And with respect to the photoresist audit or review of the legal bills, is it your understanding that Katherine Hawke basically just did a line-by-line review of the entries on the bills?

A
I don't know if she personally did that on every bill.  She had a staff that she worked with and they reviewed the bills, I believe line items, and whatever backup was attached.  She reviewed substantively the content of the bills.

Q
But basically they just went line by line and looked at what the entry was, correct?

A
You're going to have to ask her specifically.  My understanding is they did a review and audit of each of the entries in the bill and the attached documentation for reasonableness in compliance with the guidelines.

Q
So if an entry said "conduct deposition three hours," it would be up to Katherine Hawke to determine whether that was a reasonable or necessary entry, correct?

A
If there was something in the cost-share arrangement that addressed a specific time entry, that would be referred to.  If not, she would have looked at the task.  And based upon her professional experience in the industry and reasonableness standard, looked as to whether that appeared as though that was reasonable.

Q
She didn't have access to the underlying claims files, correct?

A
No.

Q
And she didn't contact defense counsel to determine whether that particular entry was appropriate or not, correct?

A
Defense counsel, we would not be able to go to defense counsel directly, as I've stated before. 

Q
Did you go to Enviro-Tox and ask them, Is this a reasonable entry?  What is the purpose for this entry?

A
I don't know if Katherine contacted Enviro-Tox.  I don't believe she did, but I couldn't swear to that. 

Q
In fact, you went to Enviro-Tox on two occasions to conduct these audits, correct?

A
Two separate occasions for claim file audits, correct.

Q
Before you undertook your review of the claims file or review of the bills, did you sit down with Mr. Peters and ask Mr. Peters to explain exactly what they do at Enviro-Tox to manage these cases for Celanese?

A
Joe and I have had conversations about the work that they do and an overview of how they're trying to evaluate the cases and the process they go through.  But over the phone?  We didn't have in-person meetings until we went out and did an audit.

Q
Do you think it would have been important for your people at Alan Gray to have had the benefit of sitting down with Mr. Peters and having him explain, you know, exactly what Enviro-Tox does in terms of determining the exposure period of these claimants and how he goes about billing the various carriers for their portion of the defense costs?

A
Well, we were out at Mr. Peters' location on two occasions doing an audit of the physical files and the claim files.  We had the opportunity for him -- he was available there.  He did not come in and participate or join our meeting.  He left us alone to do our audit and was on a busy schedule.  He wasn't available to do that. 

Q
Did you ask him if he was available?

A
I don't know if I specifically asked him that question.  We complied with his request for being in the office according to his schedule and we respected that. 

Q
So you were basically reviewing these files without having the benefit of knowing exactly what Enviro-Tox does in processing the information and submitting the bills to the carriers, correct?

A
I wouldn't say that, no.

Q
With respect to the photoresist claims review that you discussed earlier this morning, there's nothing in that report that indicates when Enviro-Tox learned of the dates of exposure of a particular claim, correct?

A
I don't recall.  I'd have to look at the report.  But I don't believe there was a reference.  When we did our audit, we had an audit form and we documented, to the extent it was available in the file, we documented when we could determine that Celanese learned that the exposure information had come to light.

Q
So you understood that there were going to be cases where -- when the case first came in, nobody knew -- if the case didn't tell you what the exposure period was, you had an obligation to participate in those defense costs, correct?

A
Correct. 

Q
And then if that information is discovered at some point in time that the exposure is outside your policy period, you wouldn't have to participate in the defense.

A
That's correct. 

Q
And in your report that you talked about earlier today does not state when that determination, if at all, was made, correct?

A
I don't believe it does.  I believe it was considered in the specific forms that we had completed each time we looked at a file.

Q
And so that report is not accurate when it concludes that X percent of the cases alleged an exposure outside of our policy period and therefore we have no obligation to pay, correct?

Q
No.  In fact -- 



MR. O'CONNOR:  Objection. 



THE COURT:  Overruled.  You may answer.

A
The report is accurate.  The results of the audit demonstrated that in photoresist -- I don't recall the percentage.  I have to look at a document.  I think it was seventy something percent -- were outside of the Commercial Union policy periods.  So that statement is, in fact, correct. 

Q
What it doesn't tell you is that Resolute may have had an obligation to pay defense costs up to a point in time when that -- until that exposure information was discovered, correct?

A
We recognized we had a defense obligation up until that the -- up until the time the exposure information had come to light.  Prior to that, if the complaint is vague or there is no exposure information, we recognized that we had an obligation, yes.

Q
On Friday you testified that you never attended any insurer meetings, correct, with Celanese?

A
I believe so, yes.

Q
And so were you ever informed that with respect to the Ruffing case, the carriers had agreed to pay for the defense of the Ruffing case?

A
The explanation I received from Joe was that the Ruffing case was, I believe, one of the first cases in the photoresist group that went to trial.  It was like a prototype.  And as a result, what was learned through that trial, in essence, enured or benefitted to all the other cases that were included in the photoresist group of cases. 

And even though it was clear that the exposure as to Ruffing didn't fall within Commercial Union's policy period, the benefit was spread across all the other cases so that we would continue to be billed on it.

Q
And that was an appropriate billing, correct?

A
I don't know what you mean by "appropriate."

Q
Well, Commercial Union or Resolute also agreed to share the cost of the Ruffing case.



MR. O'CONNOR:  Objection, your Honor. 



THE COURT:  Sustained. 

A
Can you repeat -- 



THE COURT:  I sustained the objection.



THE WITNESS:  Oh, I'm sorry.

BY MR. MOSS:

Q
And did Commercial Union agree to pay for its share of the work-up of the Ruffing case?



MR. O'CONNOR:  Objection.



THE COURT:  What's your objection?



MR. O'CONNOR:  Foundation.



THE COURT:  Sustained. 

BY MR. MOSS:

Q
Do you have any knowledge regarding what Commercial Union had agreed to with respect to payment of defense costs for the Ruffing case?

A
I don't know if Commercial Union prior to my involvement paid for Ruffing.

Q
Do you know whether anyone from Resolute had agreed to pay any portion of the work-up of the Ruffing case?

A
I was not advised of that, no.

Q
Now, with respect to the asbestos legal bill review that you testified about earlier today, that only related to one-quarter of asbestos billings, correct?

A
I don't recall the percentage.  It was, as I said, a representative sampling of their asbestos billings.

Q
Do you have Exhibit 317 there, Ms. Bresson?



THE COURT:  I'm sorry.  When you say one-quarter, you mean one calendar quarter?



MR. MOSS:  Yes, your Honor, one quarterly set of invoices.

BY MR. MOSS:  

Q
Do you have Exhibit 317, Ms. Bresson?

A
No, this goes to 219.

Q
Ms. Bresson, referring to the first paragraph of that quarter, isn't it correct that Alan Gray reviewed only one quarter of the asbestos billings for -- or one quarter of the Celanese asbestos billings, that being the First Quarter of 2006?

A
Yes.  The document to me reads, "This office was assigned to review and audit First Quarter 2006 legal invoices for the reasonableness of defense costs," in adherence to guidelines

Q
To your knowledge has Resolute itself or Alan Gray conducted an audit of all of the asbestos billings?

A
I'm only aware of what I was involved with in terms of the audit.  

Q
Now, upon receipt of the report that's marked as Exhibit 317, as well as the earlier report relating to the photoresist legal bill review, excepting what you had a question about, did you pay the balance that there was no dispute on?

A
I don't recall --



MR. O'CONNOR:  Objection, your Honor. 



THE COURT:  What's your objection?



MR. O'CONNOR:  Form of the question. 



THE COURT:  Overruled.  You may answer.

A
Can you repeat the question, please?



THE COURT:  I'm sorry, I actually do have a problem with what precisely what bills or bill you're talking about.

BY MR. MOSS:

Q
With respect to the photoresist legal bill audit, you referred to a report in October 2005, that had the findings of that legal bill audit; do you recall that? 

A
Yes.

Q
And there was an undisputed portion of the bills that Resolute had no problem with, correct?

A
Based upon the audit, yes.

Q
Did you pay those?

A
I don't recall if payment was made prior to my departure.

Q
And when did you depart again?

A
December -- no, September 2007.

Q
And this audit was conducted in 2005, correct?

A
I believe, yes.

Q
So within the two years that you remained with Resolute after this audit, you don't recall whether those bills were processed or not?

A
I don't recall at this time if they were processed.

Q
And with respect to the First Quarter 2006 asbestos bills that were the subject of the Alan Gray review, there was an undisputed portion of those bills as well, correct?

A
Based upon our recommendations, there was a disputed portion of 22 percent, I guess it was.

Q
Did you process the undisputed portion?

A
I don't recall if other bills were processed.  I know we processed 2.2 million at one point in the tenure of my involvement.

Q
And that 2.2 million that you processed during your tenure and involvement, those related to the bills that you had inherited when you came on to the account, correct?

A
I don't recall the exact grouping of bills that were included in that. 

Q
Ms. Bresson, going back to the photoresist legal bill audit, did the bills that were reviewed by Alan Gray include among them the bills that were subject to the Burns review back in 2003, when you took over the -- 2004, when you took over the account?

A
I don't recall.

Q
Ms. Bresson, Exhibit 316 references the bills that were reviewed that were for the Second Quarter 2003 through the First Quarter 2005.  Does that refresh your recollection regarding whether some of those bills were part of the Burns audit, of the Burns review?

A
It would appear from the time frame, Second Quarter 2003, that they possibly could be within the time frame of the Burns audit.

Q
Ms. Bresson, this morning you testified that it was your understanding that the cost-sharing agreement relating to the defense of the asbestos and chemical cases was in effect during the time that you worked for Resolute, correct?

A
It was ongoing, yes.

Q
Were you aware that your company during the same time period was taking the position that that cost agreement had expired?

A
No.



MR. MOSS:  May I approach, your Honor?



THE COURT:  You may.

BY MR. MOSS:

Q
Ms. Bresson, referring you to Exhibit 88, which is defendant Commercial Union's responses to plaintiff's second set of interrogatories --



THE COURT:  Let me just explain what interrogatories are because the jurors may not fully understand that. 



Ladies and gentlemen, as part of the preparation for trial, one way that attorneys for one side or the other can obtain information under oath about the case is to send to the other party what are called interrogatories, written questions which the other side is required, or a representative of the other side is required, to answer under oath.  That's what's being referred to as having happened in this case.

BY MR. MOSS:

Q
Ms. Bresson, I'd like you to take a look at Response No. 56714.  It's a consolidated response.  And I'll represent to you that Exhibit A that's referenced in this response is the cost-sharing agreement between Commercial Union and Hoechst Celanese Corporation.  Would you please read the answer beginning with "respect."



MR. O'CONNOR:  Objection, your Honor.



THE COURT:  This is an exhibit?



MR. O'CONNOR:  Yes, your Honor. 



THE COURT:  What number?



MR. MOSS:  88.



MR. O'CONNOR:  What document is it?



THE COURT:  Exhibit 88.



MR. O'CONNOR:  Your Honor, my objection really is that this document post-dates Ms. Bresson's involvement or employment at Resolute.  I don't believe this has any bearing on her knowledge or anything she can impart to the jury.



THE COURT:  What is the date of the answer?



MR. MOSS:  They're verified, your Honor, on February 18, 2008.



THE COURT:  And you left, I think you said, in September of 2007?



THE WITNESS:  That's correct. 



THE COURT:  They do appear to post-date her employment.



MR. MOSS:  But she said she was an employee of Resolute at the time.



THE COURT:  Well, given the question that you asked, which was, I think, Was she aware that at the time she was operating under the cost-sharing agreement her employer was taking the opposite position?



So why don't you rephrase your question. 

BY MR. MOSS: 

Q
Were you aware at any time that your employer took the position that the cost-share agreements had expired?

A
No, I was under the impression the agreements were in place.

Q
On Friday, Ms. Bresson, you testified regarding the approval process of bills while you were on the Celanese account.  What was your level of authority?



MR. O'CONNOR:  Objection, your Honor.  Scope.



THE COURT:  When you say "on Friday," are you referring to Mr. O'Connor's cross?



MR. MOSS:  When Mr. O'Connor was going through the approval process.  I'm just exploring something --



THE COURT:  You've answered my question. 



MR. O'CONNOR:  I think that was direct exam, not my cross, your Honor. 



THE COURT:  Overruled.  You may answer.



THE WITNESS:  Can you repeat the question, please?

BY MR. MOSS:

Q
What was your level -- what was your approval level of authority?  In other words, what bills could you approve and not approve?

A
I don't recall the exact dollar amount.  I think that maybe something between 5 and 10,000.  But again, I'm not positive.

Q
And with respect to any of the Celanese bills that you had approved during your tenure, were there any bills that you approved but your team leader did not approve?

A
There may have been.  I don't recall specifically dollar amounts.  There were lots of invoices.

Q
Do you have any specific recollection of your team leader not approving any bills that you had approved?

A
Well, if they were within my authority, they wouldn't have had to approve them.  But I don't recall a specific bill and the value of each bill, no.

Q
And do you recall there being any bills that you approved and your team leader approved but Tom Ryan didn't approve?

A
Well, if the bills were within my team leader's authority, those bills could have been forwarded to the accounting system.  But again, I don't recall a specific bill as there were many.

Q
Do you recall any bills that required Tom Ryan's approval that were not approved by him that had been approved by you and your team leader?

A
I believe there were some bills that had been approved by myself and the team leader and were with Tom Ryan for processing.  Whether they were eventually approved by Tom, I can't say with specificity as to what bill was or wasn't.

Q
Do you recall an area outside Mr. Ryan's law office being referred to as the compost heap?



MR. O'CONNOR:  Objection, your Honor.  Beyond the scope.



THE COURT:  Sustained. 

BY MR. MOSS:

Q
Were the bills that were submitted for Mr. Ryan's approval placed anywhere in particular in your office at Resolute?

A
Yes.  If I was personally bringing a bill over to Tom's office or if my manager would bring it over, you could either leave it over to his assistant on a partition area near her desk or it would get moved to, there were filing cabinets and there would be bills that would be located for his review sort of to the left of her if she's looking at you. 

Q
And was that area ever referred to as the "compost heap"?



MR. O'CONNOR:  Objection, your Honor. 



THE COURT:  What's your objection?



THE COURT:  Not now.  Go ahead.

A
I never referred to it as that.  I don't know if others have.

BY MR. MOSS:

Q
Have you ever heard that area as being referred to as the "compost heap"?

A
I don't think those specific words, no.

Q
Well, what do you recall about that area in terms of being referred to as a "compost heap"?

A
I don't recall anything specific other than, you know, Tom's waiting area, the piles are -- the files are being dropped off.  But I've never referred to it as a "compost heap," no.

Q
Did you ever hear anyone else refer to it as the "compost heap"

A
Not that I recall, no.



MR. MOSS:  Nothing further, your Honor. 



MR. O'CONNOR:  I just have one thing, your Honor. 



THE COURT:  Go ahead.


RECROSS EXAMINATION

BY MR. O'CONNOR:
Q
Mr. Moss in his questioning just now used the word "undisputed charges" or "undisputed portions of bills in connection with the audit work that you did."  Do you recall those questions?

A
I do.

Q
After the audit, were you able to answer the questions you had regarding the photoresist billings in order to determine whether the billings were properly payable under the cost-share agreement?

A
No, we were still operating with a difficulty because the audit -- although the audit had provided us information with regard to specific claimant information, remember, the billings were still at a lead claimant level.  So to make the jump from the data we had received on the underlying files when we did the audit, which included other than lead plaintiff information, I had know way to know, for example, in Ruffing or any other lead plaintiff case, what portion of that was really attributable to any other sub-plaintiffs within that group.  



So if I arbitrarily chose a percentage, it would have been wrong.  I mean, I would have no basis to arbitrarily choose a percentage as to what portion of any of those bills I would have paid.

Q
So it's not right to call any balance of those bills undisputed after the audit results; is that correct?

A
Can you repeat?

Q
It's not right to call any portion of those photoresist bills undisputed after the audit results, correct?

A
No, it's not.

Q
Because they were still disputed, correct?

A
They were still disputed, yes.

Q
And that's because you couldn't understand them.

A
That's correct. 



MR. O'CONNOR:  I have no further questions, your Honor. 



THE COURT:  Mr. Moss?



MR. MOSS:  Just one further, your Honor. 


FURTHER REDIRECT EXAMINATION

BY MR. MOSS
Q
So if you didn't understand the bills, then it would be proper to conclude that they weren't sufficient, correct?

A
Can you repeat?

Q
If you didn't understand the bills, you couldn't tell whether it was an appropriate charge or not.

A
No.  You can look at a bill and determine if a charge is reasonable based upon your experience and what the charge is.  What I'm saying is that the bills were not -- the bills didn't identify the claimants and break it out so that you could understand that although a bill was represented as Ruffing, Ruffing may incorporate ten other plaintiffs.  I had no way to identify what portion of that Ruffing bill applied to any of those ten plaintiffs.  And when we did the audit, I could have determined that five of those ten plaintiffs were really the responsibility of C.U. or OneBeacon.  But I had no way to then go back and say, okay, of the Ruffing billing, what portion of the entire Ruffing billing really applies to those five plaintiffs?  I had no way to do it.

Q
And you understood that it was Enviro-Tox who performed that function, correct?

A
Can you repeat?

Q
You understood that Enviro-Tox performed the function that you just described, determining what sub-plaintiffs were your responsibility and what sub-plaintiffs were not your responsibility.

A
Enviro-Tox apparently did some kind of review, but that information was clearly available to them and we had been asking for it.  We had to go out and do an audit to get it.  So they had it.  They just weren't willing to give it to us prior.

Q
But you understood that they were performing that exercise for you.

A
They were not performing it for OneBeacon.  They were performing it for Celanese, their client that retained them that paid them.

Q
And the client who was paying the lion's share of the defense cost, correct?

A
The client who negotiated in a cost share to pay a share of the defense and indemnity.



MR. O'CONNOR:  Thank you. 



THE COURT:  All set?  Thank you, Ms. Bresson.  Watch your step.



(End of Cristy Bresson's testimony.)
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